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STATEMENT OF JURISDICTION
The Utah Chapter of the Sierra Club (hereinafter referred to as "Sierra Club") filed
a petition for review of the final order of the Utah Department of Environmental
Quality's Air Quality Board ("Board") after a formal adjudicative proceeding regarding
Sevier Power Company ("Sevier Power"). The Utah Court of Appeals has jurisdiction in
this matter pursuant to UTAH CODE ANN. § 63-46b-16 (renumbered to 63G-4-403 in
2008) and § 78-2a-3(2)(a) (renumbered to 78A-4-103 in 2008). Pursuant to Rule 43(a) of
the Utah Rules of Appellate Procedure, the Utah Court of Appeals certified this case "for
immediate transfer to the Supreme Court for determination" on May 21, 2008.
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
Issue 1: Whether the Board erred in not requiring carbon dioxide or other
greenhouse gases relating to the Sevier Power plant to be included in the Best Available
Control Technology ("BACT") determination.
Standard of Review: Issue 1 as raised by Sierra Club has two parts and would
have two standards of review. The first part is whether the Board relied upon the correct
version of the BACT rule. Were the Court to rule on this issue, it would present a
question of law to be reviewed for correctness. However, this issue was not preserved for
appeal as it was never raised or argued, as discussed in Section 1 of the Argument. See
UTAH CODE ANN.

§ 63-46b-16(4)(d); Utah Chapter of the Sierra Club v. Utah Air

Quality Board. 148 P.3d 960, 965 (Utah 2006).
The second part of Issue 1, involves the Board's interpretation of its own BACT
rule and is to be reviewed only for arbitrariness and capriciousness.
1

Finally, when we review questions of ultimate fact, mixed
findings of fact and law, and [the agency's] interpretation of
the operative provisions of the statutory law it is empowered
to administer, [agency] findings must be rationally based and
are set aside only if they are imposed arbitrarily and
capriciously or are beyond the tolerable limits of reason.
Utah Chapter of the Sierra Club v. Utah Air Quality Board, 148 P.3d 960, 965 (Utah
2006) (citing Assoc. Gen. Contractors v. Bd. of Oil Gas & Mining, 38 P.3d 291, 296).
Issue 2: Whether the Board erred in affirming the Utah Division of Air Quality's
("UDAQ") exclusion of Integrated Gasification Combined Cycle ("IGCC") technology
from the BACT analysis.
Standard of Review: Issue 2 can be broken into three parts:
1.

Whether the Board erred in its interpretation of its BACT rule, i.e., that the

rule not be used to redefine the source or require applicants to build a certain type of
project, involves an agency's interpretation of its own rule that is reviewed for
reasonableness and rationality.
2.

Whether the Board erred in not requiring the IGCC to be included in the

BACT analysis for the Circulating Fluidized Bed ("CFB") as proposed by the applicant,
presents a mixed question of law and fact that must be rationally based and set aside only
if it is imposed arbitrarily and capriciously or is beyond the tolerable limits of reason.
3.

Whether IGCC is an available technology source is primarily a question of

fact reviewed for substantial evidence. UTAH CODE ANN. § 63-46b-16(4)(g) (2007);
Utah Chapter of the Sierra Club v. Utah Air Quality Board, 148 P.3d 960, 965 (Utah
2006).

2

Issue 3: Whether the Board erred in affirming the Executive Secretary's BACT
analysis and determination of emission limits for nitrous oxides (NOx).
Standard of Review: Issue 3 can be broken into three parts:
1.

Whether the BACT review was adequate involves the Board's

interpretation of the requirements of its own rule reviewed for reasonableness and
rationality. It also presents a mixed question of law and fact that must be rationally based
and set aside only if it is imposed arbitrarily and capriciously or is beyond the tolerable
limits of reason.
2.

Challenged Findings of Fact 4, 15, 17, and 18 are reviewed for substantial

evidence.
3.

Whether the Board erred in affirming the emission limit of 0.10 lb/MMBtu

as BACT for NO x presents a mixed question of law and fact that must be rationally based
and set aside only if imposed arbitrarily and capriciously or it is beyond the tolerable
limits of reason.
Issue 4: Whether the Board erred in concluding that the Executive Secretary did
not illegally exempt the proposed facility from a cumulative Class I increment analysis
by using Significant Impact Levels ("SILs").
Standard of Review: Whether the Board erred in affirming the use of SILs
involves an agency's interpretation of its own rule reviewed for reasonableness and
rationality. It also presents a mixed question of law and fact that must be rationally based
and set aside only if it is imposed arbitrarily and capriciously or is beyond the tolerable
limits of reason.
3

Issue 5: Whether the Board erred in affirming the Executive Secretary's
cumulative Class I increment analysis regarding sulphur dioxide without requiring the
use of maximum actual 3 and 24-hour emission rates, and allowing Sevier Power to use
average annual emissions in its Class I increment analysis.
Standard of Review: Issue 5 presents a mixed question of law and fact that must
be rationally based and set aside only if imposed arbitrarily and capriciously or beyond
the tolerable limits of reason.
Issue 6: Whether the Board erred in affirming the Executive Secretary's
determination to not revoke the approval order under the Board's 18-month review rule.
Standard of Review: Issue 6 involves an agency interpreting its own rule, and is
reviewed for reasonableness and rationality. It also presents a mixed question of law and
fact that must be rationally based and set aside only if imposed arbitrarily and
capriciously or beyond the tolerable limits of reason.
Issue 7: Whether the cumulative error doctrine requires reversal of the Board's
decision.
Standard of Review: This doctrine provides for reversal if the cumulative effect
of several errors undermines the Court's confidence that a trial was fair. State v.
Havatone, 2008 UT App. 133,1f9, 183 P.3d 257.
DETERMINATIVE STATUTES, RULES AND PROVISIONS
The following legal authorities are attached as Addendum A:
1.

UTAH CODE ANN.

§ 19-2-104(l)(a) (1995).

2.

UTAH CODE ANN.

§ 19-2-102(3) (1995).
4

3.

UTAH CODE ANN.

§ 19-2-102(1) (1995).

4.

UTAH ADMIN. CODE

5.

UTAH ADMIN. CODE R307-401 -2 (2006 and current).

6.

UTAH CODE ANN.

7.

UTAH ADMIN. CODE

8.

40C.F.R. § 52.21 (r)(2).

9.

42U.S.C. §7416.

10.

40 C.F.R. § 52.2346.

11.

40 C.F.R. § 52.21(a)(1).

12.

42U.S.C. §7411.

R307-101-2 (2005).

§ 63-46a-3 (2007).
R307-401-11 (Now renumbered as R307-401-18).

STATEMENT OF THE CASE
A.

Nature of the Case
This appeal is from the Findings of Fact, Conclusions of Law, and Final Order

entitled In re: Sevier Power Company Power Plant, Sevier County, Utah, DAQEAN2529001-04. issued by the Board on January 9, 2008 which Order upheld the
Approval Order issued by the Executive Secretary of the Board for the construction of a
coal-fired power plant in Sevier County, Utah. (SPC 4693, Addendum C.)
B.

Course and Disposition of Proceedings
In 2001, Sevier Power began gathering data to file an application to obtain an air

permit to build a power plant. Sevier Power filed an application or Notice of Intent
("NOI") with UDAQ on September 10, 2003 (SPC 54, et seq.) requesting an Approval
Order to build a 270 Megawatt power plant in Sevier County, Utah. UDAQ conducted
5

two 30-day public comment periods. UDAQ reviewed and responded to all of the
comments received. (SPC 2494-2530.)
The Executive Secretary of the Board authorized the construction and operation of
the Sevier Power plant, setting forth the terms and conditions in an Approval Order dated
October 12, 2004. (SPC 2531 etseq.)
Sierra Club filed a Request for Agency Action challenging Sevier Power's
Approval Order on November 12, 2004. (SPC 2547, as amended, SPC 2653.) The Board
dismissed Sierra Club's Request, finding that Sierra Club lacked standing and Sierra Club
appealed to the Utah Supreme Court. This Court reversed the Board holding that the
Sierra Club has standing. Utah Chapter of Sierra Club v. Utah Air Quality Board, 148
P.3d 960, 975 (Utah 2006).
On remand, the proceeding before the Board took over a year. There were
dispositive motions, discovery, prefiled testimony, briefing, and hearings, culminating in
evidentiary hearings on October 1, 2007 (SPC 4728, 4729), October 3, 2007 (SPC 4730,
4731), and November 12, 2007 (SPC 4733). The administrative record is over 5,000
pages.
On January 9, 2008, the Board issued its Findings of Fact, Conclusions of Law,
and Order denying Sierra Club's Request for Agency Action in its entirety. (SPC 4693.)
Sierra Club filed a Notice of Appeal on February 6, 2008.
C.

Statement of Facts
The Executive Secretary of the Board issued an Approval Order on October 12,

2004 authorizing Sevier Power to construct and operate a circulating fluidized bed

6

("CFB") coal-fired power plant in Sevier County, Utah. (SPC 2531 et seq., Addendum
B.)
Carbon Dioxide or Other Greenhouse Gases/BACT
Utah has not adopted regulations regarding carbon dioxide or other greenhouse
gases. Therefore, the Board did not require Sevier Power to consider carbon dioxide or
other greenhouse gases as part of its BACT process for its Approval Order. The Board's
decision rejecting the Sierra Club's request that Sevier Power address this issue is found
in its Findings of Fact, Conclusions of Law, and Final Order. (SPC 4695-4696.)
IGCC BACT
Sevier Power's NOI, its application for a permit, asked the Executive Secretary for
an approval order to allow Sevier Power to build a power plant utilizing a Circulating
Fluidized Bed ("CFB") boiler. (SPC 4697.)
IGCC differs from CFB in that CFB burns coal to make steam, whereas IGCC
puts coal through a thermochemical process that converts it, but does not burn it, into a
syngas. (SPC 4733: 183-84.) IGCC is a different method of power generation. (Id at
184.) IGCC is not an emission control technology but is a unique power generation
technology. (SPC 4733: 187.) IGCC is not a technology that can be designed into or
added onto another power generation technology such as CFB. (IdL at 188.) Using IGCC
on the proposed plant instead of CFB would redefine the design of the project. (Id. at
190.) The equipment that is used for the two processes is very different. (Id at 104-05.)
For its BACT review, the Executive Secretary elected to follow a "top-down"
methodology. (SPC 4573.) The Board found that the top-down method consists of the

7

following steps: (1) identifying control technology options ("Step 1"); (2) eliminating
technically infeasible control technologies; (3) ranking remaining technologies;
(4) evaluating the most effective controls; and (5) selecting the most effective remaining
option. (SPC 4968.) Only "available" control options are required to be included in Step
1 of the BACT analysis. (SPC 4700.) IGCC is not an "available" emission control
technology because it is a power generation technology. In addition, IGCC has not been
successfully demonstrated on full scale operations, only with low operational availability
and with other performance problems. (SPC 3506: 20.)
The Board found that after an applicant has proposed the type of installation or
power generation technology, the applicant must identify available emissions control
technology options for the particular installation proposed through the BACT analysis.
(SPC 4698.)
The Board found that IGCC is not a technology that can be added onto or designed
into the proposed CFB installation for the control of pollutants. Id. The Board also
found that because of the fundamental differences between CFB and IGCC, requiring the
inclusion of IGCC would require Sevier Power to redefine the design of its proposed
CFB installation. Id
The Board found that of the numerous states that have considered the issue of
whether to include IGCC in a BACT analysis for a proposed CFB boiler, only three did
so and one of those has since determined that IGCC not be included because it would
redefine the source. (SPC 4700.) None of those states went on to conclude that IGCC is
BACT. I d
8

The Board concluded that under the BACT definition in UTAH ADMIN. CODE
R307-101-2(4), 1GCC does not need to be included in a BACT analysis, in that it is a
different power production technology and to do so would require redefining the source.
(SPC 4700.)
The Board's Findings of Fact and Conclusions of Law on this issue are found at
(SPC 4696-4701.)
Nitrous Oxide BACT
The Executive Secretary conducted a BACT analysis to determine emission limits
for nitrous oxides (NO x ). The Executive Secretary expressed BACT for NO x as an
emission limit, 0.10 lb/MMBtu (pounds per million British thermal units), based on a 24hour rolling average with selective non-catalytic reduction ("SNCR") control technology.
(SPC 2536.)
Sevier Power's NOI to build a power plant utilized a CFB boiler with SNCR and
ammonia injection as a post-combustion control device for NO x control. (SPC 4701.)
Sevier Power is required to employ the BACT for NO x . UTAH ADMIN. CODE R307-4016(1). Sevier Power submitted a BACT analysis for NO x with its NOI. Id. Sevier
Power's BACT analysis concluded that the proposed emission limit for NO x (0.10
lb/MMBtu based on a 24-hour basis) was equivalent to or lower than other facilities using
CFB boilers with SNCR. Id. The Executive Secretary conducted a BACT analysis and
independently evaluated control technologies with potential application to Sevier Power's
proposed CFB boiler. IcL The Executive Secretary identified two technologies that were

9

potentially applicable to the Sevier Power project: SNCR which had been employed by
Sevier Power and selective catalytic reduction ("SCR"). (SPC 4702.)
Sierra Club argued that more stringent numbers should have been applied based on
actual emissions data from other facilities and alternative averaging periods. (SPC 4703.)
The Executive Secretary reviewed EPA's RACT/BACT/LAER Clearinghouse, 42
U.S.C. § 7408(h) (Reasonably Available Control Technology/Best Available Control
Technology/Lowest Achievable Emission Rate), along with web searches and a review of
other sources using CFB boilers with SNCR, to approve the emission rate for NO x of
0.10 lb/MMBtu based on a 24-hour period as BACT for Sevier Power's project. (SPC
4703-4704.)
The Board found that permits with different time frames are statistically
comparable to Sevier Power's proposed emission limit of 0.10 lb/MMBtu on a 24-hour
basis. (SPC 4704.)
The Executive Secretary did not find "any atmospheric CFB boiler with a lower
emission limit expressed with the same averaging period." (SPC 4704.)
The Board found that other facilities, including those listed in the National Park
Service's comments, are distinguished from the Sevier Power emission limits based on
the type of technology, the fuel used, the size of the facility, the different permit emission
time periods and, the actual emissions versus the permit emission limits. (SPC 4704.)
The Board found the emissions limit for NO x for the Sevier Power Project,
0.10 lb/MMBtu on a 24-hour basis, is the lowest permit limit for NO x for an atmospheric
CFB boiler using SNCR and is BACT for the Sevier Power project.
10

SILs
SILs are concentration levels that consist of 4% of the Class I increment. (SPC
4714.) If a source models below the SILs, then the analysis is deemed complete.
However, if a source models above the Class I SILs, then a cumulative Class I increment
analysis is required. (SPC 4714.)
In evaluating the impact analysis requirement, the Board applied the language set
forth in UTAH ADMIN. CODE R307-405-6(2). (SPC 4713.) Prevention of Significant
Deterioration ("PSD") increments are the maximum allowable increases of particular
pollutants, and PSD Class I increments are incremental amounts of pollution above a
baseline level that cannot be exceeded when new sources are constructed in protected
Class I areas. (SPC 4713-4714.)
During the initial Sevier Power permitting process, upon UDAQ's suggestion,
Sevier Power's modeler contacted the National Park Service for guidance on performing
a cumulative Class I increment analysis. (SPC 4714.) The National Park Service had
adopted the use of Class I SILs and recommended SILs to both Sevier Power and the
UDAQ. (SPC 4714.)
On September 10, 2003, Sevier Power submitted its final permit application which
included SILs modeling. (SPC 4715; SPC 0073-0074; SPC 0262-0265.) Based upon the
SILs modeling showing deminimis impact (less than 4% of the increment), the Executive
Secretary did not require a full cumulative Class I increment analysis. (SPC 4715.)
Sevier Power's modeled maximum concentrations were below the PSD Class I
increments and the PSD Class I SILs. (SPC 4716.)
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However, Sevier Power performed a cumulative Class I increment analysis for
Capitol Reef, Canyonlands, Zion, Arches, and Bryce National Parks. (SPC 4714; SPC
0276-0281.) Sevier Power's cumulative Class I increment analysis showed that the
increments, both annual and short term, were not exceeded at the modeled National
Parks. (SPC 4714.)
In April 2004, the National Park Service re-ran the Sevier Power's cumulative
Class I increment analysis using Sevier Power's modeling files, added two additional
facilities to its analysis, Hunter Unit 1 and the proposed IPP Unit 3, and confirmed that
there were no cumulative Class I increment violations. (SPC 4715.)
Cumulative Class I Increment Analysis - 3-Hour, 24-Hour and Annual
Average Increments
In addition to a SILs analysis, Sevier Power also conducted a cumulative Class I
increment analysis which included consuming sources within the domain (Utah and
surrounding states). (SPC 4715-4716.) Hunter Unit 1 and IPP Unit 3 were not included
in the cumulative Class I increment analysis done by Sevier Power under UTAH ADMIN.
CODE R307-405-6(2). (SPC 4717.) The Executive Secretary did not require that Hunter
Unit 1 be included because the Executive Secretary "deemed Hunter Unit 1 to have been
permitted and commenced construction before the time of the baseline date of January 6,
1975." (SPC 4717.) IPP Unit 3 was not included because it was not an approved,
permitted source at the time the Sevier Power cumulative Class I increment modeling
review took place. (SPC 4717.) In a subsequent cumulative Class I increment analysis
performed by the National Park Service, both IPP Unit 3 and Hunter Unit 1 were
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included and there were no cumulative Class I increment violations shown. (SPC 4717.)
The Executive Secretary did not require the use of maximum actual 3-hour and 24-hour
emission rates, and thus Sevier Power used average annual emissions in its cumulative
Class I increment analysis. (SPC 4717.) PSD regulations, specifically 40 C.F.R.
§ 51.166(b)(21) and § 51.21(b)(21), do not directly address how one is to determine
actual emissions when modeling short-time periods, such as 3 and 24-hour averaging
times for a cumulative Class I increment analysis. (SPC 4718.) Sierra Club's expert
acknowledged the question is unsettled and she testified that modeling using all sources
simultaneously emitting at their short term maximum may be too extreme. (SPC 4718.)
EPA is divided on what is an acceptable approach between the two. (SPC 4718.)
EPA signed a Memorandum of Understanding with the State of North Dakota
stating that the use of annual averages is an acceptable method for cumulative Class I
increment analysis. (SPC 4718.)
18-Month Review
Sevier Power submitted a letter dated November 17, 2005 to the Executive
Secretary stating that construction had not commenced due to ongoing litigation
involving the Sierra Club and Sevier County Citizens for Clean Air and Water. The letter
stated that due to the "uncertainty with the formal adjudication process" and a related
appeal, construction had been "put on hold/9 and requested that the Executive Secretary
hold "in abeyance the running of the 18-month period for construction" until the
conclusion of the litigation, including appeals. (SPC 4734.)
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The Executive Secretary reviewed the letter, conducted his own review of the
status of the Sevier Power Approval Order, and decided not to revoke the Approval
Order. (SPC 4728: 84-89.) A written response was not issued at that time. (SPC 4728:
103-105.)
On May 2, 2007, the Board issued an order directing the Executive Secretary to
formalize in writing his decision on the request in Sevier Power's November 17, 2005
letter. (SPC 3154.)
On June 6, 2007, the Executive Secretary sent a letter to Sevier Power describing
his review and confirmed that he had decided not to revoke the Approval Order. (SPC
3187.)
40 C.F.R. § 52.2 l(r) was not incorporated into or effective as part of UTAH
ADMIN. CODE

R307-405-19(l) by the Board until June 2006. (SPC 4722.)

On January 9, 2008, the Board issued the Findings of Fact, Conclusions of Law,
and Order denying Sierra Club's Request for Agency Action and upholding the actions of
the Executive Secretary. (SPC 4693; Addendum C.)
SUMMARY OF THE ARGUMENT
I.

Carbon Dioxide or Other Greenhouse Gases - BACT.
The Board correctly decided that it would not require Sevier Power, in the context

of a permit application, to include a review of carbon dioxide or other greenhouse gases.
The Board's decision is based upon the fact that Utah has no rules for carbon dioxide or
other greenhouse gases and the proper forum to address this issue is in the context of a
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rulemaking proceeding. This analysis is consistent with the U.S. Supreme Court opinion
in Massachusetts v. EPA, - U.S. -, 127 S.Ct. 1438 (2007).
The Board has not promulgated rules establishing carbon dioxide or other
greenhouse gas standards. The Board cited the definition of air pollution as defined in
UTAH CODE ANN.

§ 19-2-102(3), over which the Board has authority to control and

regulate (UTAH CODE ANN. § 19-2-104), as including the qualifying phrase "as
determined by the rules adopted by the board." The Board reasonably concluded that
"[i]nasmuch as the Board has never adopted rules governing carbon dioxide or other
greenhouse gases, it has not, as a matter of law, required limitations or considerations of
carbon dioxide or other greenhouse gases as part of the approval order or permit
process." (SPC 4696.)
The Board correctly applied the BACT regulation in place at the time the permit
was reviewed. Sevier Power is entitled to have its permit application reviewed based
upon the substantive law in place at the time.
The appropriate forum to address the carbon dioxide and greenhouse gas issue is
in a rulemaking proceeding. Sierra Club did not preserve the issue of a change in the
BACT rule for appeal or that monitoring carbon dioxide does not amount to the
regulation of carbon dioxide.
II.

IGCC
The Board's approval of the determination that its BACT requirement not be used

to fundamentally redefine the source, and that consequently IGCC not be included in the
BACT analysis for the Sevier Power project, was reasonably and rationally based. In
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interpreting its BACT requirement, the Board considered the language of the rule, EPA
guidance, what other states are doing, and what the Seventh Circuit Court of Appeals and
the Environmental Appeals Board have said. (SPC 4699-4700.) In addition, the Board's
finding that "IGCC is not an available technology, but is still in the developmental stage"
is based upon substantial evidence in the record. (SPC 4700.)
III.

BACT/NOv.
The Board's approval of the NOx/BACT limit of 0.10 lb/MMBtu on a 24 hour

average for the Sevier Power project was reasonably and rationally based. The Board
evaluated what was included in the BACT review as well as the testimony of expert
witnesses as to the meaning of those comparisons. Based upon the evidence, the Board
was satisfied that 0.10 lb/MMBtu is the lowest permit limit for NO x for an atmospheric
CFB boiler using SNCR and is BACT for the Sevier Power project. The Board was not
persuaded that the comparisons offered by Sierra Club's expert were sufficiently similar
to be helpful or meaningful.
IV.

SILS.
The Board's approval of the use of SILs to comply with the requirements of UTAH

ADMIN. CODE R307-405-6(2) was reasonably and rationally based. Further, contrary to
Sierra Club's contention, use of SILs does not require rulemaking. Because Sevier
Power's anticipated concentration levels were below the deminimis amount of 4% or
less, the Board reasonably concluded that it does not require Sevier Power to perform a
full cumulative analysis when the SILs show that it would not result in a different answer.
The Board also noted that a cumulative Class I increment analysis was done in any event
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and it did not show an increment violation, an amount of air emissions above the base
line which can not be exceeded. Further, the Board correctly determined that SILs could
be used as a screening tool without rulemaking as it fits within the exception to the
rulemaking requirement as set forth in UTAH CODE ANN. § 63-46a-3(4).
V.

Use of Maximum Actual Short Term or Average Annual Emission Rates in
Cumulative Class I Increment Analysis for SO?.
The Board's conclusion that use of average annual emission rates in the

cumulative Class I increment analysis was allowed under the rule was reasonably and
rationally based upon its findings that were supported by substantial evidence that (1) the
use of maximum actual short term average S0 2 emission rates overestimates the impact
of those facilities', and (2) the use of annual averages rather than actual short term
averages more accurately reflects air quality.
VI.

18 Month Review.
The Board correctly determined that the 18 month review was governed by UTAH

ADMIN. CODE R307-401-11,

which grants discretion to the Executive Secretary, stating

that he "may revoke" Sevier Power's Approval Order. UTAH ADMIN. CODE R307-40111 was a provision in Utah's State Implementation Plan ("SIP") which was approved by
the EPA and was applicable to the Sevier Power Approval Order. The federal regulation,
40 C.F.R. § 52.21(r)(2), which provided for automatic revocation unless the permit was
extended, was not incorporated into UTAH ADMIN. CODE R307-405-19(l) for all PSD
sources until June 2006.
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The regulation 40 C.F.R. § 52.21 - Prevention of Significant Deterioration of Air
Quality, is not promulgated pursuant to the statute 42 U.S.C. § 7411, Standards of
Performance for Stationary Services, which is in Part A - Air Quality and Emissions
Limitations of the Clean Air Act. Therefore, Utah does not have a standard that is less
stringent than the federal standard.
VII.

Cumulative Error.
The Board's formal adjudication of Sevier Power's Approval Order should be

affirmed for the following reasons:
A.

There were no plain or cumulative errors in the Board's decisions.

B.

No party was prejudiced by the formal adjudicative proceedings because

they were conducted in a fair and open manner.
C.

There were no violations of any person's rights and the evidence and

information was thorough and complete.
The Board's decision regarding Sevier Power's Approval Order should be
affirmed.
ARGUMENT
Over seven years ago, Sevier Power began the process to obtain an air permit to
construct a power plant in Sevier County, Utah. Sevier Power is trying to supply
electricity that is vital to our growing population and economy. PacifiCorp's 2007
Integrated Resource Plan estimates that by the year 2014 it will need over 3,000
megawatts of new resources to meet electricity demand. (SPC 4732: 49.)
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Sevier Power proposes to build one of the cleanest coal-fired power plants in the
country. For example, the Board did not find "any atmospheric CFB boiler with a lower
emission limit expressed with the same averaging period" for NO x . (SPC 4704.)
Now, after years of study and over 5,000 pages in the administrative record, the
Board has approved Sevier Power's Approval Order. Sierra Club would like additional
analyses. In affirming the approval of an air permit for a coal-fired power plant in
Illinois, the Seventh Circuit Court of Appeals noted that some will always call for
additional analysis claiming that there is always "one more option" that could be studied:
That approach would invite a litigation strategy that would
make seeking a permit for a new power plant a Sisyphean
labor, for there would always be one more option to consider.
Sierra Club v. EPA. 499 F.3d 653, 655 (7th Cir. 2007).
In Greek mythology, Sisyphus was a king punished by Zeus by being sent to
Tartarus (Hell) and cursed to roll a huge boulder up a hill, only to watch it roll down
again, and to repeat this task throughout eternity. Sevier Power has met all the
requirements to receive its Approval Order. Requiring Sevier Power to undertake more
BACT analyses and studies truly creates a never ending cycle of review.
The issue in this proceeding is not to decide what type of projects are built to
supply Utah's energy needs, but rather whether Sevier Power has met the requirements
necessary to receive its Approval Order. Sevier Power has more than met the standards
and requirements and this Court should affirm the Board's decision to affirm and uphold
Sevier Power's Approval Order.
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I.

THE BOARD CORRECTLY CONCLUDED THAT SEVIER POWER DID
NOT NEED TO ADDRESS CARBON DIOXIDE OR OTHER
GREENHOUSE GASES.
A.

The Board's conclusion is consistent with Massachusetts v. EPA.

The Board correctly decided that Sevier Power's BACT analysis did not need to
include a review of carbon dioxide or other greenhouse gases. This decision is based
upon the fact that Utah has not gone through rulemaking regarding carbon dioxide or
other greenhouse gases, consistent with the Supreme Court opinion in Massachusetts v.
EPA, - U.S. -, 127 S.Ct. 1438 (2007). In that case, a group petitioned the EPA for
rulemaking to begin regulating the emissions of greenhouse gases, including carbon
dioxide, under § 202(a)(1) of the Clean Air Act. Id. The Court held that greenhouse
gases fit within the definition of air pollution, contrary to EPA's arguments, and that the
EPA's rejection of the rulemaking petition on this basis was impermissible.
Massachusetts, 127 S.Ct. at 1462-63. In referencing the Supreme Court's determination
that carbon dioxide and other greenhouse gases come within the definition of "air
pollutant" subject to regulation under the federal Clean Air Act, the Board correctly noted
that neither the EPA nor the Board, has, to date, adopted rules requiring limitations or
consideration of carbon dioxide or other greenhouse gases as part of a new source review
or a BACT determination. (SPC 4695.)
B.
The proper place to consider carbon dioxide or other greenhouse gases
is in rulemaking, not Sevier Power's permit application process.
The Utah Air Conservation Act, UTAH CODE ANN. § 19-2-104(l)(a), provides that
the Board may make rules "regarding the control, abatement, and prevention of air
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pollution." UTAH CODE ANN. § 19-2-102(3) defines "air pollution" which is "the
presence in the ambient air of one or more air contaminants1 ... as determined by the
rules adopted by the board." (SPC 4695-4696.)
The Board has not made rules for the regulation of carbon dioxide or othergreenhouse gases. The proper forum to establish this "greenhouse" rule is not in this
matter, but more appropriately in the commencement of rulemaking under the Utah
Administrative Rulemaking Act, UTAH CODE ANN. § 63G-3-101. Because there is no
regulation regarding carbon dioxide or greenhouse gases, the Board's approval of Sevier
Power's Approval Order was proper and in full compliance with the provisions, rules and
practices of the Board.
The proper action for Sierra Club would have been to petition the Board for
rulemaking on the regulation of carbon dioxide or other greenhouse gases. In the absence
of rules establishing regulations for carbon dioxide or other greenhouse gases, the Board
reasonably interpreted the phrase "pollutant subject to regulation under the Clean Air Act
and/or the Utah Air Conservation Act" in its rule UTAH ADMIN. CODE R307-101-2, to
"reference pollutants for which the Board has established rules, not pollutants that could
potentially be subject to rules." (SPC 4696.)
The Board correctly affirmed Sevier Power's Approval Order, which included a
BACT analysis. At the time that the Board made its ruling there were no federal or state
rules in place governing carbon dioxide or greenhouse gases and no standards that could
be applied.
1

UTAH CODE ANN.

§ 19-2-102(1) (1995).
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C.
appeal.

Sierra Club did not preserve the BACT rule amendment issue for

Sierra Club maintains that during the interim period between the issuance of
Sevier Power's Approval Order and the Board's ruling, that the Board amended and
renumbered one of its rules, and that this amendment forced the Board to consider carbon
dioxide and other greenhouse gases when evaluating Sevier Power's BACT analysis.
When the Board issued its Order granting summary judgment on this issue, it
correctly used the original rule and determined that Sevier Power complied with the law
that was in place at the time and did not have to complete a new BACT analysis. In
interpreting its own rule, the Board determined that the phrase "pollutant subject to
regulation under the Clean Air Act and/or the Utah Air Conservation Act... references
pollutants for which the Board has established rules, not pollutants that could potentially
be subject to rules." (SPC 4696.)
Sierra Club raises a new issue on appeal as to which version of the BACT
definition should have been applied by the Board - the BACT definition in place at the
time of the permit application, UTAH ADMIN. CODE R307-101-2 (2005), or the BACT
definition as amended in 2006, UTAH ADMIN. CODE R307-401-2 (2006). Sierra Club
acknowledges in its brief that this issue was not preserved for appeal and as such is
subject to the plain error analysis, or, Sierra Club would assert, upon a showing of
substantial prejudice. This Court has held, however, that the preservation rule applies to
every claim unless a defendant can demonstrate plain error or exceptional circumstances,

22

and that exceptional circumstances apply primarily to "rare procedural anomalies." State
v. Holgate, 2000 UT 74ffi[11,12, 10 P.3d 346.
To demonstrate plain error, "a defendant must establish that c(i) [a]n error exists;
(ii) the error should have been obvious to the trial court; and (iii) the error is harmful."
Id. In this instance, Sierra Club fails to meet the test. In fact, in arguing the greenhouse
gas issue in its Opposition to Motions for Judgment on the Pleadings, Sierra Club cited
UTAH ADMIN. CODE

R307-101-2 (2005) as the applicable Utah BACT regulation. (SPC

2900, fn 102.) Sierra Club's failure to meet the test precludes it from raising this issue on
appeal.
D.
Monitoring and collecting data on carbon dioxide does not constitute
the regulation of carbon dioxide and Sierra Club did not preserve this issue for
appeal.
Sierra Club raises for the first time on appeal the issue that monitoring carbon
dioxide is akin to the regulation of carbon dioxide. As set forth above, parties are
prohibited from raising issues for the first time on appeal. State v. Holgate, 10 P.3d 346,
351.
In addition to the appeal prohibition, Sierra Club's argument is in error. Sierra
Club argues that under the former version of Utah's BACT rule, UTAH ADMIN. CODE
R307-101-2 (2005), carbon dioxide was subject to regulation under the Clean Air Act and
should have been considered in Sevier Power's BACT analysis. (Sierra Club brief at 23.)
In support of this argument, Sierra Club relied on Section 821 of Public Law 101-549, the
1990 Clean Air Act Amendments, where Congress required the EPA to monitor and
collect data on carbon dioxide emissions. Section 821, however, did not amend the Clean
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Air Act; it was one of several standalone provisions that did not have the amendatory
language of many other sections of the 1990 amendments and was not intended to be part
of the Act. The 1990 amendments, therefore, did not include carbon dioxide as a
pollutant subject to regulation under the Clean Air Act and legislative history makes that
clear. As a result, there was no regulation requiring that carbon dioxide be part of Sevier
Power's BACT analysis and, in fact, there still is no such regulation today.
On June 30, 2008, the Superior Court of Fulton County, State of Georgia ruled
that the BACT analysis for a licensee in Georgia had to include limitations on carbon
dioxide emissions. Friends of the Chattachoochee, Inc. v. Longleaf Energy, FINAL
ORDER, Docket No. 2008CV1463989 (GA. Super. Ct. Jun. 30, 2008). To reach this
conclusion, however, the Court had to determine that the monitoring requirement in
Section 821 amounted to regulation of carbon dioxide and for the reasons stated above,
that simply is wrong. The Court also relied on Massachusetts v. EPA, 127 S.Ct. 1438
(2007) to reach is summary conclusion and while in Massachusetts, the Supreme Court
held that the EPA could regulate carbon dioxide under the Clean Air Act, it only required
that the agency explain its action or inaction pursuant to the Act. The Court did not
mandate the control of carbon dioxide and there certainly were no regulations in place
with respect to carbon dioxide when Sevier Power performed its BACT analysis. The
Board, therefore, correctly concluded that Sevier Power need not include carbon dioxide
in its analysis.
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II.

THE BOARD CORRECTLY DETERMINED THAT SEVIER POWER'S
BACT ANALYSIS DID NOT REQUIRE CONSIDERATION OF IGCC AND
THAT IGCC WAS UNAVAILABLE,

A.
The Board reasonably interpreted its BACT rule to not require a
fundamental redefinition of the source.
The BACT rule does not require full consideration of a production process that
would fundamentally redefine the basic design or scope of a project proposed by Sevier
Power. Sierra Club failed to challenge the following findings of the Board:
Finding 10. IGCC is a power generation technology, not an
emission control technology. Jenkins Pre-Filed Testimony,
August 31, 2007 at 4, 7, 8, 42. Campbell Hearing Testimony,
November 12, 2007, at 281, 288. Jenkins Hearing
Testimony, November 12, 2007, at 187-190, 200, 208.
Finding 11. IGCC is not a technology that can be added
onto or designed into the proposed CFB installation "for the
control of... pollutant[s]." Jenkins Pre-Filed Testimony,
August 31, 2007, at 7. Jenkins Hearing Testimony,
November 12, 2007, at 188-190.
(SPC 4699.)
Substantial evidence supports the findings above. While Sierra Club comments on
the NSR manual and what other states have done, the only Board finding that Sierra Club
challenges through any marshaling of evidence is the Board's finding that IGCC is not an
"available" control option. (Finding 4, SPC 4700.)
1.

The Board conducted extensive fact finding to support its conclusions.

The Board conducted extensive fact finding regarding the IGCC issue, including
prefiled testimony and a full evidentiary hearing. The Board concluded that "[u]nder the
BACT definition in UTAH ADMIN. CODE R307-101-2(4), IGCC does not need to be
included in a BACT analysis, in that it is an installation that is a different power
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production technology and to do so would require redefining the source." (Conclusion 1,
SPC 4700.) In making this conclusion, the Board interpreted its BACT definition. The
Board considered the language of the rule itself. (Finding 3, SPC 4697.) The Board
conducted fact finding as follows:
a.

The method that may be used in a BACT analysis. (Finding 6, SPC 4698.)

b.

What the applicant must identify through a BACT analysis. (Finding 5,

SPC 4697-98.)
c.

Whether IGCC would redefine the proposed source by doing fact finding

on what IGCC is and how it works as compared to the technology proposed by the
applicant. (Finding 7, SPC 4698; Finding 8, SPC 4698; Finding 9, SPC 4698-99; Finding
10, SPC 4699; Finding 11, SPC 4699.)
d.

Using the BACT requirement as a means to redefine the source. (Finding

12, SPC 4699; Finding 13, SPC 4699; Finding 14, SPC 4699-4700.)
The Board also concluded that "[i]n exercising any discretion the Executive
Secretary had to require or not require the inclusion of IGCC in Step 1 of the BACT
analysis, the Executive Secretary's decision to not require the inclusion of IGCC was
reasonable." (Conclusion 3, SPC 4700.) To support this conclusion, the Board did fact
finding using the top-down method and found that Stepl identifies control technology
options for the particular installation proposed. (Finding 5, SPC 4697 and Finding 6,
SPC 4698.) The Board also did fact finding on whether IGCC is a control technology for
the technology as proposed by the applicant. (Finding 9, SPC 4698-4699; Finding 10,
SPC 4699; Finding 11, SPC 4699.)
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The Board further concluded that "[e]ven if the Executive Secretary was otherwise
required to include IGCC in the BACT analysis, the Executive Secretary did not err by
not requiring consideration of IGCC in the BACT analysis because only 'available'
control options are required to be included in Step 1, and, with respect to the Sevier
Power applications, IGCC could not be considered an 'available' technology.
(Conclusion 4, SPC 4700-4701.) To support this conclusion, the Board did fact finding
and interpreted its rule that "only 'available' control options are required to be included
in Step 1." (Finding 15, SPC 4700.) The Board then did fact finding on whether with
respect to the Sevier Power installation, IGCC is an "available" technology under its
definition of BACT or whether it is still in the developmental stage. (Finding 16, SPC
4700.)
2.
The Board's interpretation of its BACT requirement agrees with EPA
policy, federal case law, and state determinations.
The Board's conclusions on this issue are consistent with EPA policy and federal
case law. The long established practice of EPA is as follows:
Historically, EPA has not considered the BACT requirement
as a means to redefine the design of the source when
considering available control alternatives. For example,
applicants proposing to construct a coal-fired electric
generator, have not been required by EPA as part of the
BACT analysis to consider building a natural gas-fired
electric turbine although the turbine may be inherently less
polluting per unit product...
(EPA's New Source Review ("NSR") Workshop Manual, p. B.13.)
The NSR Manual states that "production processes" or "available methods,
systems and techniques for control of each such pollutant" that would "redefine the
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design of the source" need not be included in the BACT analysis. (Id at B. 13-14). Sierra
Club concedes that "[t]he NSR Manual does state that 'historically/ BACT analysis has
not required a permit applicant to redesign a process/' Sierra Club brief at 29, but that
the manual "does not compel such result." Id
The EPA recently reiterated its policy against using the BACT requirement to
fundamentally redefine the proposed design of the source in its Response to Comments in
a permit application for the Bonanza Power Plant:
EPA's policy reflects the Agency's longstanding judgment
that limits should exist on the degree to which permitting
authorities can dictate the design and scope of a proposed
facility through the BACT analysis. This policy is based on a
reasonable interpretation of sections 165 and 169(30 of the
CAA, which recognizes that, although the permitting
authority must take comment on and may consider
alternatives to a proposed facility, the BACT analysis itself is
conducted without changing fundamental characteristics of
the proposed source.
(SPC4858.)
Consistent with the Board's conclusion, the EPA's Environmental Appeals Board
has consistently held that the BACT requirement cannot be used to redefine the basic
design or scope of a proposed project. See In re Knauf Fiber Glass, GMBH, 8 E.A.D.
121, 140 (EAB 1999); see also In re Old Dominion Electric Cooperative Clover,
Virginia, 3 E.A.D. 779, 793 n.38 (Adm'r 1992); In re Pennsauken County, New Jersey,
Resource Recovery Facility, 2 E.A.D. 667, 673 (Adm'r 1988).
This principle against redefining the source was recently confirmed by the Seventh
Circuit Court of Appeals in Sierra Club v. EPA, 499 F.3d 653 (7th Cir. 2007). In that
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case, consideration of the use of low-sulfur coal that was available only at a distance from
the proposed plant would redefine the source because the plant was designed to use
higher-sulfur coal located at a nearby mine. The court stated:
[T]o convert the design from that of a mine-mouth plant to
one that burned coal obtained from a distance would require
that the plant undergo significant modifications - concretely,
the half-mile-long conveyor belt, and its interface with the
mine and the plant, would be superfluous and instead there
would have to be a rail spur and facilities for unloading coal
from rail cars and feeding it into the plant.
Id. at 655, (emphasis added).
In the Sierra Club case, merely changing the conveyor belt, rail spur, and
unloading facilities redefined the source. Requiring the use of IGCC instead of a CFB
boiler in Sevier Power's facility would be far more significant, and amount to an even
more fundamental redesign or redefinition. PC Exhibit 1 illustrates CFB technology
compared to the significant difference with PC Exhibit 2 which illustrates IGCC facility.
(SPC 4820, 4821; Addendum D.)
Sierra Club affirmed a ruling by the Environmental Appeals Board that best
available control technology does not include redesigning the plant proposed by the
permit applicant. The court distinguished between "'control technology5 as a means of
reducing emissions from a power plant or other source of pollution and redefining the
'proposed facility' (the plant or other source) - changing its 'fundamental scope.'" Sierra
Club, 499 F.3d, at 655. Distinguishing between adopting a control technology and
redesigning the proposed plant, the court stated that "[t]he project that must be addressed
when evaluating BACT is the project for which an application has been submitted ...."
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I d at 656, quoting In re Prairie State Generating Co., 2006 WL 2847225 (EAB 2006).
The Seventh Circuit observed that "traditionally, EPA does not require a ... [permit]
applicant to change the fundamental scope of its project." Id. at 654, quoting In re Old
Dominion Electric Cooperative, 3 E.A.D. 779, 793 n.38 (EPA Adm'r 1992); NSR
Manual at B.13. Then, quoting language directly from the similar federal BACT
definition, the Seventh Circuit held that "[r]efining the statutory definition of 'control
technology' - 'production processes and available methods, systems, and techniques,
including fuel cleaning, clean fuels, or treatment of innovative fuel combustion
techniques' - to exclude redesign is the kind of judgment by an administrative agency to
which a reviewing court should defer." Id at 655, quoting Environmental Defense v.
Duke Energy Corp, 127 S.Ct. 1423, 1434 (2007); New York v. EPA, 413 F.3d 3, 19-20
(D.C. Cir. 2005); Alabama Power Co. v. Costle, 636 F.2d 323, 397-98 (D.C. Cir. 1979).
Other states have reviewed whether IGCC should be included in a BACT analysis.
As the Board noted, only three included IGCC in a BACT analysis. (SPC 4700.) Colin
Campbell testified before the Board as follows:
To my knowledge, all the other states that have studied this
issue have reached the same conclusion that the DAQ
reached. These states include Arkansas, Colorado, Florida,
Georgia, Kansas, Kentucky, Louisiana, Missouri, Nebraska,
Nevada, North Carolina, North Dakota, Pennsylvania, South
Dakota, Texas, West Virginia, Wisconsin and Wyoming. In
addition, the United States Environmental Protection Agency
has also reached the same conclusion, both in its capacity as
the primary authority for interpreting the statute and issuing
guidance to states, and also acting as permitting authority for
the proposed permit for a coal-fired power plant on Navajo
Nation land.
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(SPC 3453: 10-11.) Please also refer to a SUMMARY OF STATE DETERMINATIONS
RE INCLUSION OF IGCC IN BACT. (SPC 4629, Appendix)
A District Court in Georgia has reversed Georgia's prior determination on the
IGCC issue. Friends of the Chattachoochee, Inc. v. Longleaf Energy, FINAL ORDER,
Docket No. 2008CV1463989 (GA. Super. Ct. Jun. 30, 2008).
B.

The Board reasonably concluded that IGCC technology is unavailable.

Though not necessary to its determination that IGCC need not be considered in the
BACT analysis, the Board concluded that IGCC was not available based on Finding of
Fact 16. It did so, not based on an interpretation of the BACT definition, but based on
factual findings and testimony that it is still in the "developmental stage." In support of
this finding, the Board referenced the prefiled and hearing testimony of Stephen Jenkins,
an engineer who does feasibility studies, engineering, and planning of IGCC and
gasification plants worldwide. (SPC 4733:178.) Jenkins has been involved in IGCC
since 1992 when he became Deputy Project Manager for Polk Power Station, the second
IGCC plant to go in service in the United States, and is a member of the World Class
IGCC Experts Panel; his authority on IGCC as a technology was not questioned. (SPC
4733: 185-186.) Jenkins testified that IGCC "is still a developing technology" with only
four plants in the world. (SPC 4733: 182.) Jenkins testified that IGCC has a lot of
capability in the future to be a wonderful technology and he is confident that it will, but it
is going to take some time to get there. (SPC 4733: 186.) On the question of the
operational availability of an IGCC system using coal as opposed to a liquid feed stock,
Jenkins testified that none of the four IGCC plants that use coal have been able to achieve
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their design targets of 85% operational availability. (SPC 4733: 197.) Jenkins testified
that in 2004, and still today, IGCC is a developing technology. (SPC 4733: 209.)
The evidence referred to by Sierra Club in its brief was considered by the Board
and rejected based on the testimony of expert Jenkins. Reliance on his testimony was
reasonable and rational and constitutes substantial evidence in support of the Board's
Finding 16.
III.

THE BOARD'S FINDINGS OF FACT SUPPORT ITS CONCLUSIONS
THAT SEVIER POWER'S NO x LIMITS ARE BACT.
Sierra Club alleges that the Board failed to require Sevier Power Company to meet

the most stringent NO x BACT limits proposed or required for other CFB boilers. (SPC
3440.) Sierra Club's contention is that the NO x emission limit of 0.10 lb/MMBtu, 24hour rolling average, as approved by UDAQ does not represent BACT for the proposed
CFB boiler. (SPC 3440.) That argument is without merit.
A.

The Board applied facts to its BACT rule.

Sierra Club challenges 4 of 18 findings: 4, 15, 17 and 18.
1.
Findings 4 and 15: A NO x emission limit of 0.10 lb/MMBtu on a 24hour basis is equivalent to a limit of 0.07 lb/MMBtu on a 30 day average.
Finding 4. SPC's BACT analysis concluded that the
proposed emission limit for NO x (0.10 lb/MMBtu based on a
24-hour basis) was equivalent to or lower than other facilities
using CFB boilers with SNCR. SPC 0139-0145. Conger PreFiled Testimony, June 27, 2007, at 4-13. Conger Hearing
Testimony, October 1, 2007, at 114-122.
Finding 15. Permits with different time frames are
statistically comparable to SPC's proposed emission limit of
0.10 lb/MMBtu on a 24-hour basis. Jenks Pre-Filed
Testimony, September 10, 2007, at 8. Jenks Hearing
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Testimony, October 1, 2007, at 191-195. Campbell Hearing
Testimony, October 3, 2007, at 655-658.
(SPC 4701, 4704.)
In addition to other evidence regarding appropriate NO x emission limits, the
Board received testimony comparing NO x limits on three other plants that had been
identified as potentially having a lower emission limit using SNCR technology.
Considerable focus was given to this particular issue through live expert testimony at the
hearing. (SPC 4728:119-121, 127-45, 145-47,147-48 (Conger direct, cross, redirect,
recross); SPC 4729:167-73, 190-93 (Jenks direct, cross); SPC 4731:633-36, 686 (Sahu
redirect) SPC 4731:655-66, 675-66 (Campbell redirect, recross).) The Board also had the
benefit of questioning the witnesses on this issue. (SPC 4728:148-51 (Conger); SPC
4729:212-14, 223-224 (Jenks); 4731:654-55 (Sahu).)
Linda Conger, who oversaw the BACT analysis for Sevier Power, testified that the
three Archer Midland Daniels facilities had been considered in the BACT analysis and
that their proposed emission limits of 0,07 Ib/MMBtu based on a 30-day rolling average
were not as restrictive as the Sevier Power limit of 0.10 lb/MMBtu because Sevier Power
must meet the proposed limits on a 24-hour basis which limits the time to account for
short-term averages. (SPC 3272-3273.)
UDAQ permitting engineer John Jenks testified in his pre-filed testimony that the
Archer Midland Daniels' emission limit expressed on a 30-day rolling average is
statistically comparable to the Sevier Power project limit of 0.10 lb/MMBtu on a 24-hour
rolling basis. (SPC 4021.) Sierra Club expert Ranajit Sahu argued that one must
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consider the actual variability of the actual emissions to make that determination. (SPC
4731: 634.) In rebuttal, UDAQ's expert Colin Campbell agreed with Jenks and Conger
that the variability in emissions between a 30 day long term average and a 24 hour period
is that the 24 hour period is about 30% higher. (SPC 4731: 657.) Campbell disagreed
with Sahu's claim that .07 on a 30-day average is more stringent than .1 on a 24-hour
average, because Sahu referred to existing facilities for a number of different kinds of
comparisons, but that the only operating CFB that Sahu referred to was Gilberton Power
in Pennsylvania. (SPC 4731:656-59.) Campbell went to the Acid Rain database (one of
the databases advocated by Sierra Club) for that facility and looked at its actual data, and
found that the most stringent 24-hour limit that they could comply with is almost
.13 lb/MMBtu, 25% or 35% higher than the Sevier Power limit. (SPC 4731: 659.)
Campbell described the data relied on by Sahu for the premise that lower levels are
achievable as a "terribly misleading analysis." (SPC 4731: 660.) Campbell
acknowledged a CFB boiler with SNCR would likely achieve less than .1 on the vast
majority of days and might achieve less than .06 on some days, but pointed out that it has
to be achievable continuously to be in compliance and that permit limits should not
guarantee noncompliance. (SPC 4731: 661.) Campbell stated that he went to the Acid
Rain database and pulled down the data on every one of the facilities cited to by Sahu,
and the single most stringent limit that any of those boilers could demonstrate compliance
with on a 24-hour averaging period was a limit of. 15 lb/MMBtu heat input. (SPC 4731:
662.)
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2.

Finding 17: Other Facilities Distinguishable.
Finding 17. Other facilities, including those listed in the
National Parks Service comments, are distinguished from the
SPC emission limits based on the type of technology, fuel
used, size of facility, different permit emission time periods
and, actual emissions versus permits emission limits. Jenks
Hearing Testimony, October 1, 2007, at 161-180. Campbell
Hearing Testimony, October 3, 2007, at 655-675.

(SPC 4704.)
Included among the findings in support of its conclusion that 0.10 lb/MMBtu on a
24-hour basis is BACT for NO x , is Finding 17, wherein the Board distinguished other
facilities from the Sevier Power emission limits "based on the type of technology, fuel
used, size of facility, different permit emission time periods and, actual emissions versus
permit emission limits." (Finding 17, SPC 4704.) Sierra Club asserts that the Board
erred by defining the concept of similar source in the BACT analysis for NO x too
narrowly, citing the testimony of Ranajit Sahu that EPA guidance "exhorts the applicant
and the reviewing agency to cast the net wider...." (SPC 3394.)
In support of its Finding 17, the Board cited the hearing testimony of John Jenks
and Colin Campbell. (Finding 17, SPC 4704.) John Jenks testified:
a.

The purpose in evaluating similar sources is to make sure that the emission

limit is as stringent as any other similar source in the country applying the same type of
control technology in an appropriate manner. (SPC 4729: 164.)
b.

The three basic considerations in determining which sources are similar are:
i.

the source should match the category of the facility asked for in the

permit, which was an atmospheric CFB boiler; searches were limited to sources in
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that same category because anything outside of that range would not have the
same permit limit. (SPC 4729: 164-65.)
ii.

the plants should be of the type that burn coal as anything not

burning coal would have a vastly different permit limit. (SPC 4729: 165.)
iii.

the plants being evaluated were roughly the same size category.

(SPC 4729: 165.)
Jenks testified that based upon his search, the limit settled upon was as good or
better than any other similar source permitted for this type of process. Id
Colin Campbell testified that 0.10 MMBtu for NO x based on a 24 hour average is
BACT for the proposed facility. (SPC 4731:657-58.) He also testified that the emission
limit is what is achievable (SPC 4731: 658), and it is not appropriate for determining
BACT to speculate about what is probably achievable; decisions should be based on
existing data. (SPC 4731: 658.) Campbell further testified that while Sahu claims there
are atmospheric CFB boilers where SCR is being demonstrated to be receiving lower
emission limits than .10, Campbell was not aware of any. (SPC 4731: 659.) The only
facility for which Sahu cited to actual emissions data is the Gilberton Power facility in
Pennsylvania. (SPC 4731: 659.) Campbell testified that the most stringent limit that the
Gilberton facility has shown it could comply with is almost .13 lb/MMBtu on a 24-hour
basis, 25% or 35% higher than the Sevier Power limit. (SPC 4731: 659.) Campbell
testified that Sahu's submittal of a number of facilities where he gathered data and relied
on that data for the premise that lower levels are achievable is a "terribly misleading
analysis" because:
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a.

not a single one was an atmospheric CFB boiler but rather mostly

pulverized coal fired units and one or two wet bottom cyclone fired units with SCR (SPC
4731:660);
b.

Sahu selectively provided a list of days on which those boilers achieved

less than .1 lb/MMBtu, rather than what is achievable continuously (SPC 4731: 660-661);
and
c.

Campbell went to the Acid Rain database and reviewed data on every

facility cited to by Sahu, and the most stringent limit any one of the boilers could
demonstrate compliance with on a 24-hour averaging period was .15 lb/MMBtu. (SPC
4731:661.)
Regarding the Gilberton facility, Campbell pointed out in his pre-filed testimony
that in 2004, its emissions exceeded the emission limit that Dr. Sahu proposed for the
Sevier Power facility more than 75% of its operating hours. (SPC 3472.) Even more
telling, Campbell testified, was that in calendar year 2005, the Gilberton facility's
emissions would have resulted in twenty exceedances of the BACT emission limit in the
Sevier Power's Approval Order. (SPC 3472.)
Campbell acknowledged that there are some pulverized coal-fired boilers being
permitted for .05 to .07 lb/MMBtu with SCR, but explained why SCR was not feasible
for the Sevier Power project. (SPC 3472: 662.) Sierra Club expressly stated in footnote
11, page 37 of its appellate brief, that it is not appealing UDAQ's decision to select
SNCR as the pollution control equipment for the Sevier Power facility.
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3.
Finding 18: 0.10 Ib/MMBtu Based on a 24 Hour Basis is the Lowest
Permit Limit for NO x .
Finding 18. The emissions limit for NO x for the SPC
project, 0.10 lb/MMBtu based on a 24-hour basis, is the
lowest permit limit for NO x for an atmospheric CFB boiler
using SNCR and is BACT for the SPC project. SPC 01390145, 1031-1035; Jenks Pre-Filed Testimony, September 10,
2007, at 8-9. Jenks Hearing Testimony, October 1, 2007, at
161-180. Campbell Pre-Filed Testimony, August 20, 2007, at
17-20. Campbell Hearing Testimony, October 3, 2007, at
660-666, 691-694. Conger Pre-Filed Testimony, June 27,
2007, at 4-13. Conger Hearing Testimony, October 1, 2007,
at 114-122. Hennenfent Pre-Filed Testimony, June 27, 2007,
at 4-7. Hennenfent Hearing Testimony, October 1, 2007, at
323.
(SPC 4704.)
In support of its contention that the Sevier Power permit limit for NO x was not
sufficiently stringent, Sierra Club pointed to two facilities: (1) JEA Northside, with a
NO x permit limit of 0.09 lb/MMBtu on a 30-day rolling average; and (2) AES Puerto
Rico, with a limit of 0.10 lb/MMBtu 30-day rolling average. (Sierra Club brief at 43,
citing SPC 4929 and 4903 respectively.) Sierra Club pointed to the fact that during 2002,
the Northside facility achieved an emission rate of 0.04-0.06 lb/MMBtu for NO x while
burning coal, and the Puerto Rico facility achieved an emission rate of 0.071. Id Sierra
Club contends that accepted control efficiency numbers for SNCR and EPA boiler out
NO x emission rates for the proposed Sevier Power plant should have been limited to at
least 0.034 lb/MMBtu. (Sierra Club brief at 44, citing SPC 3394.)
On the issue of the variability in emissions between a 30 day average and a 24
hour average, Campbell testified that he went to the Acid Rain database for the Gilberton
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Power facility, compared the long-term average emissions with the limits the plant could
comply with on an ongoing basis, confirmed that the 24-hour number is about 30%
higher than the 30-day long-term average. (SPC:4731:657.)
Based upon the above, there is substantial evidence to support Findings of Fact 4,
15, 17, and 18. Further, the Board's conclusion that the Executive Secretary did not err
and complied with state rules in establishing the emission limit (0.10 lb/MMBtu based on
a 24 hour basis) as BACT, in that it is equivalent to or lower than other facilities using
CFB boilers with SNCR, was reasonable and rational and should therefore be upheld.
IV.

THE BOARD CORRECTLY AFFIRMED THAT SEVIER POWER
CONDUCTED THE APPROPRIATE ANALYSES TO DEMONSTRATE
THAT THE SEVIER POWER PROJECT WILL NOT VIOLATE THE
CUMULATIVE CLASS I INCREMENT.

A.
Sevier Power filed a cumulative Class I increment analysis and a
Significant Impact Level analysis.
Sevier Power filed two separate analyses to demonstrate that its project would not
cause or contribute to a violation of maximum allowable increases of particular pollutants
as required by UTAH ADMIN. CODE R307-405-6(2):
1.

Cumulative Class I Increment Analysis (SPC 0276-0281);

2.

SILs Analysis (SPC 0073-0074, SPC 0262-0265).

Both analyses demonstrate that Sevier Power will not violate the Class I
Increment. Sierra Club has only focused on the SILs Analysis for this claim. Sierra
Club's allegation that UDAQ exempted Sevier Power from a cumulative Class I
increment analysis ignores the fact that Sevier Power conducted a cumulative Class I
increment analysis as noted in several Board factual findings listed below:
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Finding 3. SPC performed an increment analysis to
include a Class I increment analysis for Capitol Reef,
Canyonlands, Zion, Arches, and Bryce National Parks.
Wilkerson Pre-Filed Testimony, June 27, 2007, at 27. Prey
Pre-Filed Testimony, September 10, 2007, at 4.
Finding 4. The SPC cumulative analysis showed that the
increments both annual and short term to include Class I
increments were not exceeded at any National Park.
Wilkerson Pre-Filed Testimony, June 27, 2007, at 27-28, 31,
34. Wilkerson Hearing Testimony, October 1, 2007, at 232,
346.
Finding 10. SPC performed modeling for the SPC facility,
and the modeled maximum concentrations came in below the
PSD Class I increment and PSD Class I SILs. Wilkerson PreFiled Testimony, June 27, 2007, at 27-28, 35. Prey Pre-Filed
Testimony, September 10, 2007, at 4-5, 7. Wilkerson
Hearing Testimony, October 3, 2007, at 346.
Finding 12. In April 2004, the NPS [National Park Service]
reran the SPC's cumulative analysis using SPC's modeling
files, but also added Hunter Unit 1 and the proposed IPP Unit
3 to its analysis, and confirmed no Class I increment
violations. Wilkerson Hearing Testimony, October 1, 2007 at
230-233, 238. Heying Hearing Testimony, October 3, 2007,
at 393-394.
Sierra Club has also ignored Conclusion of Law No. 3, which states:
Conclusion 3.
The Executive Secretary complied with
UAC R307-405-6(2) based not only upon use of the SILs, but
also the cumulative analysis performed by both SPC and the
National Park Service with confirmed that emissions from the
proposed SPC source would not cause or contribute to any
violations of the maximum allowable increases.
(SPC 4714-4716.)
Although Sierra Club addresses these findings and conclusion to some degree in
Issue 5, it leaves the incorrect impression that Sevier Power did not conduct a cumulative
Class I increment analysis. Sevier Power's cumulative Class I increment analysis
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demonstrates that pollutant concentrations were below both the PSD cumulative Class I
increment and the PSD Class I SILs.
B.

UDAQ is entitled to utilize the SILs policy.

SILs are concentration levels that consist of 4% or less of the cumulative Class I
increment. (Finding 5, SPC 4714.) The Board correctly concluded that the use of SILs
was an appropriate screening device in the application of and determinations to be made
under UTAH ADMIN. CODE R307-405-6(2), without the need to go through rulemaking,
because as agency guidance on the application of a rule, it clearly fits within the
exception to the rulemaking requirement as set forth in UTAH CODE ANN. § 63 -46a3(4)(c). Sierra Club claims that UDAQ's decision to utilize the SILs policy is a violation
of Utah's Administrative Rulemaking Act, UTAH CODE ANN. § 63-46a-100 et seq1
Sierra Club is mistaken. Section 63-46a-3 states:
(4)
Rulemaking is not required when:
(c)
an agency issues policy or other statements that are
advisory, informative, or descriptive, and do not conform to
the requirements of Subsections (2) and (3)3
UTAH CODE ANN.

§ 63-46a-3.

2

63G-3-101(2008)
(2)
In addition to other rulemaking required by law, each
agency shall make rules when agency action:
(a)
authorizes, requires, or prohibits an action;
(b)
provides or prohibits a material benefit;
(c)
applies to a class of persons or another agency; and
(d)
is explicitly or implicitly authorized by statute.
(3)
Rulemaking is also required when an agency issues a
written interpretation of a state or federal legal mandate.
UTAH CODE ANN. § 63-46a-3.
3
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The Executive Secretary's internal memorandum dated December 16, 2003
provided guidance to the staff on the way that the staff is to make the technical
determination on air quality impact as required by the rule, UTAH ADMIN. CODE R307405-6(2). (SPC 4760-61.) It fits within the "advisory, informative, or descriptive"
language in Section 63-46a-3(4)(c), and does not fit within the language of Sections 2
and 3, which require rulemaking. This instruction to use SILs represents a technical
determination as to what analysis is adequate to demonstrate "whether the source will
cause or contribute to a violation of the maximum allowable increase or the NAAQS
[National Ambient Air Quality Standards] in any area.95 UTAH ADMIN. CODE R307-4056(2). It is similar to "interpretive guidelines" that this Court has recognized as
"legitimate administrative practice". Mt. Fuel Supply Co. v. Pub. Serv. Comm'n, 861
P.2d 414, 420 (Utah 1993). It is similar to the process used by EPA, National Park
Service, and other states, in administering rules that require technical determinations.
EPA and National Park Service have both acknowledged that use of SILs is appropriate
to meet the requirements of the rule to do an air quality impact analysis. The instruction
of the Executive Secretary to staff that accepts the use of SILs is not subject to the
requirements of the Utah Administrative Rulemaking Act, and the Board's Order should
be affirmed. Id.
UDAQ continues to analyze the PSD increment and monitor the increment
consumption. (SPC 4730: 366-367.) Contrary to Sierra Club's assertion, the SILs policy
is not a situation that "allows DAQ to avoid this requirement." (Sierra Club Brief at 47.)
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The Board correctly determined that Sevier Power's Cumulative Class I Increment
Analysis and SILs Analysis demonstrated that the Sevier Power Project would not violate
the Class I increment. The Board also correctly determined that UDAQ is entitled to
utilize the SILs policy. Sevier Power's Approval Order was appropriately issued. The
Court should affirm the Board's January 9, 2008 Order on this issue.
V.

THE BOARD CORRECTLY DETERMINED THAT SEVIER POWER'S
FACILITY WOULD NOT CAUSE CLASS I S0 2 INCREMENT
VIOLATIONS AT CAPITOL REEF NATIONAL PARK.
A.

Sevier Power's Significant Impact Level analysis showed no violation.

The Board found that the use of SILs as a screening tool is acceptable in Utah and
many other states, and is supported by the National Park Service and the EPA. (SPC
4718.) The Board also found the modeling for Sevier Power's facility demonstrated that
the modeled maximum concentrations were below the PSD Class I SILs. (SPC 4718.)
If the Court agrees that it is appropriate for Utah to utilize SILs, a cumulative
Class I increment analysis is not needed, and therefore Sierra Club's arguments regarding
the S0 2 levels at Capitol Reef National Park need not be addressed.
B.
The Board's findings regarding Sevier Power's cumulative Class I
increment analysis are entitled to deference.
If the Court determines that a cumulative Class I increment analysis was
necessary, the Board's findings are supported by substantial evidence, which are entitled
to deference. Sierra Club challenges findings 2, 5, 6, 7, 9, 11, 12, 13, 14, 15, and 16.
UDAQ provided Sevier Power with the inventory of 31 sources that were included
in its cumulative Class I increment analysis. Hunter Unit 1 and IPP Unit 3 were not
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included in that inventory. Sevier Power supports the brief of the Board on this issue and
incorporates by this reference those arguments relating to findings 2, 5 and 6.
Finding 7. In a subsequent cumulative analysis performed by
the National Park Service, both IPP Unit 3 and Hunter Unit 1
were included and no Class I increment violations were
shown.
(SPC4717.)
The Board's Finding 7 that both IPP Unit 3 and Hunter Unit 1 were included in the
cumulative analysis performed by the National Park Service, and [that the analysis as
performed] showed no Class I increment violations, is not disputed by Sierra Club. For
purposes of Finding 7, Sierra Club does not dispute that both IPP Unit 3 and Hunter Unit
1 were included in the National Park Service's cumulative analysis. In evaluating
substantial prejudice, the only inquiry is whether the DAQ's not requiring the
performance of a cumulative analysis to include IPP Unit 3 and Hunter Unit 1, resulted in
harm to the petition. If not, Sierra Club cannot show that it was "substantially
prejudiced." Mtn. Fuel Supply Co., 861 P.2dat423.
Finding 9. PSD regulations, specifically 40 C.F.R
51.166(b)(21) and 51.21(b)(21), do not directly address how
one is to determine the actual emissions when modeling
short-term periods, such as 3 and 24-hour averaging times for
a cumulative Class I increment analysis.
(SPC4718.)
Sierra Club claims that Finding 9 is a legal conclusion, but does not dispute its
substance: that the regulations "do not directly address how one is to determine the
actual emissions when modeling short-term periods, such as 3 and 24-hour averaging
times for a cumulative Class I increment analysis." (SPC 4718.) In support of its
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finding, the Board cites to the testimony of George Wilkerson. (SPC 3336.) Sierra Club
did not cross examine on this point. While Sierra Club may have a problem with the
implications of Finding 9 when it comes to application, it has presented nothing to
contradict the Board's determination in the finding itself.
Finding 11. Sierra Club' s expert acknowledged that the
question is unsettled. She testified that use of annual
averages was too low, and that all sources simultaneously
emitting at their short term maximum may be too extreme
which level would be permissible to back away from, but did
not state what should be used.
(SPC 4718.)
In support of Finding 11, the Board references the hearing testimony of Sierra
Club expert Jana Milford. (SPC 4718.) When Milford was asked whether she agreed
that the question of which emissions to use was probably unsettled within the EPA itself,
Milford responded that she "would agree that the question is unsettled." (SPC 4729:
302.) When asked whether she believed that maximum actual emissions be used in
increment analysis, Milford responded that it is one of the options. (SPC 4729: 299.)
When asked whether she concurred that use of maximum actual emissions be used in
increment analyses was the recommended approach, her response was "As I said, that's
one of the options." (SPC 4729: 299.) Milford further stated on cross examination that
inserting the maximum 3 hour limit to all 31 stacks in the models "would be a rare
occurrence; and that if you feel that that's a rare occurrence and it's too extreme, that it
would be permissible to find an area - a level that backs away from that extreme." (SPC
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4729:304.) The record does not contain any follow-up testimony from Milford on what
should be used. (SPC 304-305.)
Finding 12. EPA is divided on what is an acceptable
approach between the two.
(SPC 4718.)
Finding 12 is supported by the testimony of Cheryl Heying and Jana Milford, who
both testified that the EPA is divided on what is an acceptable approach between the two.
(SPC 4729: 253-57, 266, 299-302.)
Finding 13. EPA signed a Memorandum of Understanding
with the State of North Dakota stating that use of annual
averages is an acceptable method for cumulative Class I
increment analysis.
(SPC 4718.)
Finding 13 is not a legal conclusion by the Board, but rather the Board's finding as
to what the Memorandum of Understanding ("MOU") stated. Finding 13 supports the
Board's Conclusion 4 that "UAC R307-405-4(l) allows for discretion whether to use
maximum actual short term average emission rates or annual average rates." (SPC 47184720.) The MOU states that "[consistent with the [Clean Air Act] and promulgated EPA
and North Dakota regulations, the State may use actual emissions as defined by rule in
estimation procedures or short-term periods for all sources." (SPC 4718.) Sierra Club
does not deny either that the MOU was signed by both North Dakota and EPA, or that it
contains the language paraphrased in the Board's finding.
Finding 14. To model using existing sources at their
maximum actual 3-hour average and 24-hour average S0 2
emission rates overestimate the impact of those facilities.
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Finding 15. Use of annual averages rather than maximum
actual 3-hour and average and 24-hour averages more
accurately reflects actual air quality.
(SPC 4719.)
Findings 14 and 15 support the Board's Conclusion 5 that "[t]he Executive
Secretary's use of long term averages for modeling purposes was protective of the
increment in that it more accurately represented actual air quality than using every
source's maximum emission rates and was in compliance with existing rules of the Board
based on Findings of Fact, specifically 14 and 15 above." (SPC 4719-4720.) Sierra Club
claims that neither Finding 14 or 15 are supported by the record, yet in a footnote in its
brief concedes that "Ms. Heying's pre-filed testimony marginally supports ...findings [14
and 15]." (Sierra Club Brief at 53 n.31.) In support of Finding 14, the Board references
George Wilkerson's hearing testimony as to why using maximum actual 3-hour average
and 24-hour average SO2 emission rates results in an unrealistically conservative
scenario. (SPC 4729: 239-42.) Wilkerson also showed a chart to "visually depict how
infrequent these maximum short-term rates occur." (SPC 4729: 239; SPC 4884;
Addendum E.) Sierra Club's own expert conceded that modeling existing sources at their
maximum actual 3-hour average and 24-hour average S0 2 emission rates would
overestimate the impact of those facilities. (SPC 4729: 304-05.)
In support of Finding 15, the Board references the pre-filed and hearing testimony
of Cheryl Heying. (SPC 4719.) On the question of whether the use of annual averages or
whether the use of maximum actual 3-hour average and 24 hour average more accurately
reflects actual air quality, Heying testified that the North Dakota air agency had actual
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monitored ambient air quality data that was matching the predictive tools using actual
emissions as input information, but that 90% of the maximum emissions as input into
their analysis over-predicted actual ambient measured air quality in North Dakota. (SPC
4033.) Heying's analyses also found that simultaneous "worst case scenarios" for all of
the power plants in the state of Utah did not actually happen in the years that she
examined the data, and that looking at the print outs of the continuous emissions monitors
for the surrounding facilities that had such data available, there was not one time that the
facilities each were concurrently experiencing maximum allowable emissions. (SPC
4034.)
Finding 16, SPC submitted one year of meteorological data
with its September 2003 permit application required by the
rules.
(SPC 4719.)
In challenging Finding 16, Sierra Club does not challenge the bases for the finding
but rather merely complains that the Board's finding "ignores that current regulations
require at least three years of meteorology for cumulative Class I increment analysis ...."
(Sierra Club Brief at 56.) Thus, Sierra Club does not dispute Wilkerson's testimony that
only one year of meteorological data was required at the time of Sevier Power's
modeling. (SPC 4729: 242-43.) As Sierra Club does not challenge the bases for Finding
16, there is nothing for the Court to review.
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C.
The Board received evidence and weighed that evidence in finding that
Sevier Power would not violate the SO2 increment at Capitol Reef National Park.
The Board conducted a hearing where it received evidence of the analysis that
took place at the agency level and additional evidence and testimony relating to the S0 2
increment. As the Board in Harken v. Board of Oil Gas and Min., 920 P.2d 1176 (Utah
1996), this Board had the opportunity to judge the persuasiveness of all of the evidence.
Sevier Power conducted a cumulative Class I increment analysis, which did not include
Hunter Unit 1 and IPP Unit 3. (SPC 4693: 24-25.) Sierra Club has argued that Hunter
Unit 1 and IPP Unit 3 should be required to be included in the cumulative Class I
increment analysis. Although there are rational reasons why these units were not
included in the analysis, there is evidence in the record that supports the fact that
including these two units would not impact Sevier Power's cumulative Class I increment
analysis.
The National Park Service reviewed Sevier Power's modeling analysis. Using
exactly the same inputs and the same emission inventory, and including the Hunter Unit 1
and IPP Unit 3, it found that there was no increment violation for S0 2 . In particular, the
National Park Service said:
Therefore, we conducted a cumulative 24-hour S0 2 increment
analysis. The NPS is very concerned with the rapid
development of new coal-fired power plants in the vicinity of
these five Class I parks. Thus, our increment analysis applied
the same source and emission inventory supplied by NEVCO
with the exceptions that we also included the newly proposed
Intermountain Power Project (IPP) Unit #3 at its proposed
permitted emission rate and the Hunter Unit #1 power plant
since the recently submitted Hunter #4 application lists
Hunter Unit #1 as increment consuming. This analysis
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indicated a maximum cumulative 24-hour increment impact
of 4.22 fig/m3 at Canyonlands NP, which is below the 24hour S0 2 Class I increment of 5 |ig/m .
(SPC0983,4311.)
It is undisputed that conducting the same cumulative 24-hour S0 2 increment
analysis, which included running the same model with the same inputs and the same
emission inventory but including Hunter Unit 1 and IPP Unit 3, would produce the same
result as Sevier Power's analysis - that there was no increment violation. Therefore, the
Board did not require an additional analysis.
"For a reviewing court to grant relief under the [Utah Administrative Procedures
Act], it must determine, on the basis of the agency's record, that the party has been
'substantially prejudiced5 by the agency action." WWC Holding Co., Inc. v. Pub. Serv.
Comm'n, 2001 UT 23 Tj 7,44 P.3d 714; UTAH CODE ANN. § 63-46b-16(4). "A party has
been substantially prejudiced if 'the alleged error was not harmless."5 Id., quoting Mtn.
Fuel Supply Co. v. Pub. Serv. Comm5n, 861 P.2d 414, 423 (Utah 1993).
Because of the evidence presented to the Board that the addition of Hunter Unit 1
and IPP Unit 3 to the cumulative Class I increment analysis would have no effect, their
exclusion had no impact.
D.
The Board correctly determined that it was appropriate to use annual
averages in Sevier Power's cumulative Class I increment analyses.
Sierra Club witness Milford testified regarding the use of annual averages versus
3-hour and 24-hour data. Milford prepared an exhibit containing the air emissions data
from four facilities in Utah to show how levels of air emissions relate to one another.
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The Board had an opportunity to question Ms. Milford regarding her exhibit and the
probability of simultaneous emissions occurring at the four facilities. The Board stated
that having four facilities operate at their maximum at the same time would be "a zero
probability." Milford agreed stating, "Based on historical record." (SPC 4729: 305.)
Milford only compared four sources, where Sevier Power's cumulative Class I
increment analysis included 31 sources. The Board considered the remote possibility that
all sources in the modeling domain would:
1.

simultaneously emit at this maximum short term emission rate (even though

the facilities operate independently of each other);
2.

emit at this rate the entire year (even though this level of emission would

exceed their permitted levels).
The statistical possibilities of these events happening, or the return period, for the
two items above to occur exceeds any reasonable expectation. George Wilkerson, Sevier
Power's expert witness, testified that"... the statistical probability that this would occur
is longer than the age of our planet." (SPC 4729: 240-241.) Substantial evidence
supports the Board's findings that annual averages accurately represents the conditions
that should be reviewed in a cumulative Class I increment analysis. Sevier Power's
Approval Order on this issue should be affirmed.

51

VI.

THE BOARD CORRECTLY DETERMINED THAT THE 18 MONTH
REVIEW FOR SEVIER POWER WAS GOVERNED BY UTAH ADMIN.
CODE R307-401-11 AND NOT 40 C.F.R. § 52.21(r)(2).

A.
Utah ADMIN. CODE R307-401-11 was the regulation that was applicable
to Sevier Power's Approval Order.
The Board properly determined that the Sevier Power Approval Order was
governed by UTAH ADMIN. CODE R307-401-11 (since renumbered at R307-401-18),
which states as follows:
Approval orders issued by the executive secretary in
accordance with the provisions of R307-401 shall be
reviewed eighteen months after the date of issuance to
determine the status of construction, installation,
modification, relocation or establishment. If a continuous
program of construction, installation, modification, relocation
or establishment is not proceeding, the executive secretary
may revoke the approval order.
UTAH ADMIN. CODE

R307-401-11 (emphasis added).

The Sierra Club contends that federal regulation 40 C.F.R. § 52.21(r)(2) is
controlling in this situation, which contains a provision that invalidates a permit if
construction has not commenced within 18 months from its issuance, in the absence of an
extension, and states as follows:
(2) Approval to construct shall become invalid if construction
is not commenced within 18 months after receipt of such
approval, if construction is discontinued for a period of 18
months or more, or if construction is not completed within a
reasonable time. The Administrator may extend the 18-month
period upon a satisfactory showing that an extension is
justified. This provision does not apply to the time period
between construction of the approved phases of a phased
construction project; each phase must commence construction
within 18 months of the projected and approved
commencement date.
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40 C.F.R. § 52.21 (r)(2).
B.

Sierra Club did not challenge the Board's factual findings.

Sierra Club does not dispute the Board's Findings of Fact regarding these issues:
Finding 2. On October 12, 2004, and on April 12, 2006,
the applicable rule was UAC R307-401-11 ...
(SPC 4721.)
Finding 8. 40 C.F.R. § 52.2 l(r) was not incorporated into
and effective as part of UAC R307-405-19(l) by the Air
Quality Board, until June 2006.
(SPC 4722.)
Sierra Club does not challenge the timing of the incorporation of 40 C.F.R.
§ 52.21(r)(2) into the UTAH ADMIN. CODE (SPC 4722). Neither does Sierra Club contend
that UTAH ADMIN. CODE R307-401-11 is not applicable. Therefore, Sierra Club can not
now challenge these factual findings.
Sierra Club appears to object to the Board's Conclusions of Law No. 2 which
states that:
UAC R307-401-11 does not require a BACT review at the
time of the 18-month review nor does it require a
modification of the permit.
(SPC 4722.)
Sierra Club's objection is based upon an incorrect legal theory.
C.

Sierra Club's new legal theory.

Sierra Club has abandoned their argument made to the Board that Utah had
adopted 40 C.F.R. § 52.21(r)(2) so that it was applicable to Sevier Power's Approval
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Order (SPC 4728: 54). Sierra Club has now created an incorrect statutory construction
argument.
Sierra Club's objective appears to be to force 40 C.F.R. § 52.21(r)(2) onto Sevier
Power's Approval Order, and require a BACT analysis into the 18 month review, which
misapplies the statutory and administrative provisions of the Clean Air Act and Utah's
Air Rules.
Sierra Club initially quotes 42 U.S.C. § 7416, which provides that a state "may not
adopt or enforce an emission standard or limitation which is less stringent than the
standard or limitation under [42 U.S.C. § 7411 or 7412]." (Sierra Club Brief at 61.)
Sierra Club then proceeds to claim that the "new source limitations and standards"
referred to in 42 U.S.C. § 7411 include "the eighteen month BACT review required by
52.21(r)(2)." (Sierra Club Brief at 61.) Sierra Club's analysis is incorrect.
D.

Clean Air Act, Part A - Air Quality and Emissions Limitations.

42 U.S.C. § 7416 is in Part A - Air Quality and Emissions Limitations of the
Clean Air Act. A review of all of the language in 42 U.S.C. § 7416 is helpful in
analyzing this issue:
Except as otherwise provided in sections 1857c-10(c), (e),
and (f) (as in effect before August 7, 1977), 7543, 7545(c)(4),
and 7573 of this title (preempting certain State regulation of
moving sources) nothing in this chapter shall preclude or
deny the right of any State or political subdivision thereof to
adopt or enforce (1) any standard or limitation respecting
emissions of air pollutants or (2) any requirement respecting
control or abatement of air pollution; except that if an
emission standard or limitation is in effect under an
applicable implementation plan or under section 7411 or
7412 of this title, such State or political subdivision may not
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adopt or enforce any emission standard or limitation which is
less stringent than the standard or limitation under such plan
or section.
42 U.S.C. § 7416 (emphasis added).
Therefore, Utah is allowed to adopt or enforce "any standard or limitation
respecting emissions of air pollutants" or "any requirement respecting control or
abatement of air pollution" if these requirements are no less stringent than the standards
or limitations in:
1.

Utah's SIP;

2.

42 U.S.C. §7411; or

3.

42 U.S.C. §7412.

Utah's SIP contained UTAH ADMIN. CODE R307-401-11, which was utilized for
Sevier Power's 18-month review and is therefore not an issue. 42 U.S.C. § 7412 deals
with hazardous air pollutants, which are also not an issue here. The only question
remaining is if 42 U.S.C. § 7411 is connected to 40 C.F.R. § 52.21.
Like 42 U.S.C. § 7416, 42 U.S.C. § 7411, Standards of Performance for Stationary
Services, is in Part A - Air Quality and Emissions Limitations of the Clean Air Act.
Specifically, 42 U.S.C. § 7411 governs new source performance standards ("NSPS") for
all sources of air pollution. 42 U.S.C. § 7411 addresses new sources of air pollution
according to their source category, which is not dependent on the attainment or nonattainment status of a source's location. 42 U.S.C. § 7411 authorizes the promulgation of
NSPS regulations and these regulations are located at 40 C.F.R. § 60.1 - Standards of
Performance for New Stationary Sources for non-SIP approved states. Utah, which has
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an approved SIP, has promulgated NSPS regulations, located at UTAH ADMIN. CODE
R307-210, which largely adopts 40 C.F.R. Part 60.
The new source performance standards required by Section 7411 establish
"permissible levels of pollution from new sources." U.S. v. City of Painesville, Ohio,
644 F.2d 1186, 1192 (6th Cir. 1981). All sources meeting the definition in 42 U.S.C.
§ 7411(a)(2) are subject to NSPS, regardless of whether they are also subject to other
requirements, such as the PSD program.
E.
Quality.

Clean Air Act, Part C -Prevention of Significant Deterioration of Air

The Clean Air Act, Part C - Prevention of Significant Deterioration of Air
Quality, includes requirements for the prevention of significant deterioration in
attainment areas, where air quality is attaining national ambient air quality standards.
This is the permitting section of the Clean Air Act, also known as the PSD program. 42
U.S.C. §§ 7470-7492.
The PSD program prohibits construction of a "major emitting facility" in an
attainment area unless the facility has a PSD permit. 42 U.S.C. § 7475(a). The Sevier
Power project is in an attainment area, therefore needing a PSD permit.
40 C.F.R. § 52.21 - Prevention of Significant Deterioration of Air Quality and 40
C.F.R. § 51.166 - Prevention of Significant Deterioration of Air Quality are both
regulations that implement the PSD program.
Utah's PSD regulations are set forth at UTAH ADMIN. CODE R307-401. Utah's
SIP was approved in 40 C.F.R. § 52.2346 which states "The Utah plan, as submitted, is
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approved as meeting the requirements of Part C, Title I, of the Clean Air Act...", the
PSD section (emphasis added).
F.

NSPS and PSD are separate and distinct programs.

42 U.S.C. § 7411 does not "address 'new source' applications such as Sevier
Power's." (Sierra Club Brief at 61.) 42 U.S.C. § 7411 governs new source performance
standards ("NSPS") for all sources of air pollution, but is not a permitting statute.
Instead, because the facility is to be located in an attainment area, Sevier Power's
application for an approval order is governed by the appropriate PSD permitting
regulations under the umbrella of New Source Review permitting, not by the new source
performance standards of § 7411 and its implementing regulations. Section 7411 only
deals with new source performance standards.
The regulations promulgated under § 7411 are located at 40 C.F.R. § 60.1 et seq.,
and address new sources of air pollution according to their source category, which is not
dependent on the attainment/nonattainment status of the source's location.
40 C.F.R. §§ 52.21 and 51.166 implement the Clean Air Act's PSD permitting
program, found in Part C of the Clean Air Act, 42 U.S.C. § 7470-7492. Thus, contrary to
Sierra Club's claim, the PSD provisions of 40 C.F.R. § 52.21 do not implement the NSPS
provisions of 42 U.S.C. § 7411.
Sierra Club's assertion that 42 U.S.C. § 7411 "authorizes" the promulgation of 40
C.F.R. § 52.21, "including the eighteen-month BACT review required by 52.21(r)(2) " is
incorrect. (Sierra Club's Brief at 61.) 42 U.S.C. § 7411 authorizes the promulgation of
NSPS regulations. Utah's NSPS regulations are codified in R307-210, and for non-SIP57

approved states, at 40 C.F.R. § 60.1 etseq. Utah's PSD regulations, on the other hand,
are codified at UTAH ADMIN. CODE R307-401 et seq.
As shown above, PSD and NSPS are two separate and distinct programs under the
Clean Air Act. Sierra Club cannot link 42 U.S.C. § 7411 to 40 C.F.R. § 52.21(r)(2).
G.
Utah's State Implementation Plan is approved by EPA and Sierra Club
can not challenge it through Sevier Power's Approval Order.
40 C.F.R. § 52.21 had been incorporated by the EPA into the Utah SIP when the
Sevier Power Approval Order was issued in October 2004, however, that incorporation
only applied "on Indian Reservations" in the State:
(a) The Utah plan, as submitted, is approved as meeting the
requirements of Part C, Title I, of the Clean Air Act, except
that it does not apply to sources proposing to construct on
Indian Reservations.
(b) Regulation for prevention of significant deterioration of
air quality. The provisions of § 52.21 except paragraph (a)(1)
are hereby incorporated and made a part of the Utah State
implementation plan and are applicable to proposed major
stationary sources or major modifications to be located on
Indian Reservations.
40 C.F.R. § 52.2346(a) and (b) (Addendum A).
Sevier Power's facility is not located on an Indian reservation. In addition, 40
C.F.R. § 52.21 states:
[Provisions of this section are applicable to any State
implementation plan which has been disapproved with respect
to prevention of significant deterioration of air quality in any
portion of any State or existing air quality is better than the
national ambient air quality standards.
40 C.F.R. § 52.21(a)(1) (emphasis added).
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Utah's PSD plan has never been disapproved by EPA. Accordingly, pursuant to
Utah's SIP, 40 C.F.R. § 52.21 did not apply in Utah outside of Indian reservations. Sierra
Club's challenge of the adequacy of Utah's 18-month rule review amounts to a collateral
attack on EPA's approval of Utah's SIP, which can not be accomplished through an
adjudication on Sevier Power's Approval Order. See 42 U.S.C. § 7410(k)(5); Clean Air
Implementation Project v. EPA. 150 F.3d 1200, 1207 (D.C.Cir. 1998) (EPA-initiated SIP
call is exclusive method for requiring a SIP revision).
H.
Sierra Club attempts to introduce evidence that was not a part of the
record before the Air Quality Board.
Sierra Club also impermissibly attempts to introduce new evidence before the
Court. Specifically, Sierra Club has attached to its brief (as Addendum D) a letter from
the Executive Secretary on another matter, as alleged evidence that "DAQ now interprets
[R307-401-11] as requiring BACT, and public notice and involvement." (Sierra Club's
Brief at 61.) Sierra Club appears to have included this letter to contend that the 18 month
review performed for Sevier Power is "inconsistent with the Executive Secretary's
current practice." (Sierra Club's Brief at 62.) This letter is dated April 28, 2008, which
is over three months after the Board issued its January 9, 2008 Order. Accordingly,
Addendum D constitutes new evidence on appeal and should be stricken from the record,
and all argument in relation thereto should be ignored. See UTAH CODE. ANN. 63-46b16(4) ("appellate court shall grant relief ...on the basis of the agency's record ..."); Utah
DeptOfTransp.v. Fuller. 603 P.2d 814, 817 (Utah 1979) ("[evidence not offered at the
hearing cannot be considered for the first time on appeal"). Also, UDAQ's review of the
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IPSC Unit 3 approval order occurred after the Board adopted 40 C.F.R. § 52.21(r)(2) into
its regulations as applicable to that facility.
The Board correctly determined that Sevier Power's Approval Order was
appropriately governed by UTAH ADMIN. CODE R307-401-11 and not 40 C.F.R.
§ 52.21(r)(2). The Court should affirm the Board's January 9, 2008 Order on this issue.
VII.

THE BOARD'S PROCEEDING WAS FAIR AND THOROUGH AND
CONTAINED NO PLAIN OR CUMULATIVE ERROR.

A.
No cumulative errors occurred; therefore, Sevier Power's Approval
Order should be affirmed.
Sierra Club claims that the Board's formal adjudication of Sevier Power's
Approval Order is "rife with errors" and that the cumulative error doctrine requires a
reversal of the Board's decision. In asserting this claim, Sierra Club construes language
from the criminal case State v. Havatone, 2008 UT App. 133, 183 P.3d 257, to somehow
require a reversal of this administrative proceeding. An analysis of that case shows that
applying the cumulative error doctrine would be inappropriate.
In Havatone, the Utah Court of Appeals stated that "under the cumulative error
doctrine, we will reverse only if the cumulative effect of the several errors undermines
our confidence ... that a fair trial was had." Id, at ^8. Havatone was a criminal case
involving a woman who was arrested on drug charges. Id During the trial, the judge
allowed the arresting officer to testify about the woman's past actions. Id. This mistake,
along with many other Constitutional and procedural violations, constituted grave errors
that violated the woman's rights. Further, the court stated that the evidence against the
woman was incredibly weak. Id at ^fl7. Nevertheless, the woman was convicted. Id
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The severity of the penalty coupled with lack of evidence leading to the conviction,
demonstrated with clarity to the Court of Appeals that the woman had been severely
prejudiced and did not receive a fair trial. IdL at f 8. To remedy this injustice, the court
exercised the seldom used cumulative errors doctrine, noting once again, that the doctrine
is used "... only if the cumulative effect of the several errors undermines our confidence
that a fair trial was had." Id. at ^[8 (emphasis added).
Sierra Club's assertion that the doctrine should be applied in this case is erroneous
for many reasons. First, there were no errors in the Board's adjudicative process that
warrant the use of the doctrine. Second, no party was prejudiced by the formal
adjudicative proceedings, as required by the doctrine, because the proceedings were
conducted in a fair and open manner. Third, there have been no violations of any
person's rights and the evidence and information presented and discovered during the
proceeding was thorough and complete. Each of these issues taken separately, or in the
aggregate, reveal that a fair proceeding took place and that no party has been prejudiced.
Therefore, the use of the doctrine is unwarranted.
B.
The plain error doctrine does not apply to this case, therefore, Sierra
Club has failed to preserve their right to argue plain error and cannot raise it on
appeal.
Utah courts have long held that "[A]s a general rule, objections or questions which
have not been raised or urged in the proceedings before the administrative agent will not
be considered by the court on review of the order of such agency." D.B. v. Division of
Occupational and Professional Licensing. 779 P.2d 1145, 1148 (Utah Ct. App. 1989).
There is, however, one exception to this general rule. When a "plain error affecting
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substantial rights" was not brought to the attention of the court, the appellate court may
choose to review the plain error. Id
In D.B., the Utah Court of Appeals held that an administrative law judge ("ALJ")
erred when he refused to allow the petitioner to cross-examine the Division of
Licensing's witnesses in an administrative proceeding that resulted in the petitioner
losing his license to practice as a Licensed Clinical Social Worker. The court determined
that such actions by the ALJ violated Petitioner's due process rights. Id, Such violation,
the court held, was a plain and obvious error that substantially affected the petitioner's
rights by revoking the means by which he earned a living. Id.
In this case, Sierra Club claims that the Board's refusal to restart the licensing
process was plain error. Sierra Club claims that this error allows them to make new
arguments that they did not raise at the administrative level. This claim is erroneous.
The Board did not err in refusing to restart the licensing process. In 2007, the Board
gathered extensive evidence from all parties. All parties had an opportunity to present
evidence to the Board through motions, memoranda, prefiled testimony, testimony, and
briefs. The Board evaluated this evidence and determined that Sevier Power had met all
of the requirements to receive its Approval Order, including performing the requisite
BACT analyses. There was no obvious error and therefore the Board's findings should
be given great deference, and their decisions in no way constitute plain error.
Sierra Club cites to 42 U.S.C. § 7470(5), which requires a "careful evaluation" for
each decision and "adequate procedural opportunities for informed public participation in
the decision making process." The Board has carefully evaluated the evidence and the
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parties have certainly had procedural opportunities throughout the proceedings.
Therefore, these statutory requirements have been fulfilled.
Sierra Club claims that because three and a half years have passed since the
Approval Order was issued, that the process should be restarted. All parties presented
evidence in 2007 to the Board regarding Sevier Power's Approval Order. This evidence
verified that the appropriate analyses had taken place, that the emission levels set for
Sevier Power's Approval Order are appropriate even considering updated information,
and that Sevier Power's Approval Order was properly issued. For example, current
regulatory requirements for mercury emissions are less stringent than when Sevier
Power's Approval Order was issued. (SPC 4731: 609-610.) The Board's decisions
regarding Sevier Power's Approval Order should be affirmed.
CONCLUSION
Sierra Club has failed to demonstrate that there are any reasons to overturn the
Board's Order. Based upon the foregoing reasons, Sevier Power respectfully requests
that the Court affirm the Board's Order.
Sevier Power requests oral argument in this matter.
Respectfully submitted this 3 rd day of July, 2008.
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Addendum A

UTAH CODE ANN.

§ 19-2-104(l)(a) (1995).

19-2-104. Powers of board.
(1) The board may make rules in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act:
(a) regarding the control, abatement, and prevention of air
pollution from all sources and the establishment of the
maximum quantity of air contaminants that may be emitted
by any air contaminant source;

UTAH CODE ANN.

§ 19-2-102(3) (1995).

(3) "Air pollution" means the presence in the ambient air of
one or more air contaminants in the quantities and duration
and under conditions and circumstances as is or tends to be
injurious to human health or welfare, animal or plant life, or
property, or would unreasonably interfere with the enjoyment
of life or use of property, as determined by the rules adopted
by the board.

UTAH CODE ANN.

§ 19-2-102(1) (1995).

(1) "Air contaminant" means any particulate matter or any
gas, vapor, suspended solid, or any combination of them,
excluding steam and water vapors.

1

UTAH ADMIN. CODE

R307-101-2 (2005).

"Best Available Control Technology (BACT)" means an
emission limitation and/or other controls to include design,
equipment, work practice, operation standard or combination
thereof, based on the maximum degree or reduction of each
pollutant subject to regulation under the Clean Air Act and/or
the Utah Air Conservation Act emitted from or which results
from any emitting installation, which the Air Quality Board,
on a case-by-case basis taking into account energy,
environmental and economic impacts and other costs,
determines is achievable for such installation through
application of production processes and available methods,
systems and techniques, including fuel cleaning or treatment
or innovative fuel combustion techniques for control of each
such pollutants which will exceed the emissions allowed by
Section 111 or 112 of the Clean Air Act.

UTAH ADMIN. CODE

R307-401-2 (2006 and current).

"Best Available Control Technology" means an emission
limitation (including a visible emissions standard) based on
the maximum degree of reduction for each air contaminant
which would be emitted from any proposed stationary source
or modification which the executive secretary, on a case-bycase basis, taking into account energy, environmental, and
economic impacts and other costs, determines is achievable
for such source or modification through application of
production processes or available methods, systems, and
techniques, including fuel cleaning or treatment or innovative
fuel combustion techniques for control of such pollutant.
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UTAH CODE ANN.

§ 63-46a-3, renumbered § 63G-3-201 in 2008.

63G-3-201. When rulemaking is required.
(1) Each agency shall:
(a) maintain a current version of its rules; and
(b) make it available to the public for inspection during its
regular business hours.
(2) In addition to other rulemaking required by law, each
agency shall make rules when agency action:
(a) authorizes, requires, or prohibits an action;
(b) provides or prohibits a material benefit;
(c) applies to a class of persons or another agency; and
(d) is explicitly or implicitly authorized by statute.
(3) Rulemaking is also required when an agency issues a
written interpretation of a state or federal legal mandate.
(4) Rulemaking is not required when:
(a) agency action applies only to internal agency
management, inmates or residents of a state correctional,
diagnostic, or detention facility, persons under state legal
custody, patients admitted to a state hospital, members of the
state retirement system, or students enrolled in a state
education institution;
(b) a standardized agency manual applies only to internal
fiscal or administrative details of governmental entities
supervised under statute;
(c) an agency issues policy or other statements that are
advisory, informative, or descriptive, and do not conform to
the requirements of Subsections (2) and (3); or
(d) an agency makes nonsubstantive changes in a rule, except
that the agency shall file all nonsubstantive changes in a rule
with the division.
(5) A rule shall enumerate any penalty authorized by statute
that may result from its violation.
(6) Each agency shall enact rules incorporating the principles
of law not already in its rules that are established by final
adjudicative decisions within 120 days after the decision is
announced in its cases.
(7) (a) Each agency may enact a rule that incorporates by
reference:
(i) all or any part of another code, rule, or regulation that has
been adopted by a federal agency, an agency or political
subdivision of this state, an agency of another state, or by a
nationally recognized organization or association;
3

(ii) state agency implementation plans mandated by the
federal government for participation in the federal program;
(iii) lists, tables, illustrations, or similar materials that are
subject to frequent change, fully described in the rule, and are
available for public inspection; or
(iv) lists, tables, illustrations, or similar materials that the
director determines are too expensive to reproduce in the
administrative code.
(b) Rules incorporating materials by reference shall:
(i) be enacted according to the procedures outlined in this
chapter;
(ii) state that the referenced material is incorporated by
reference;
(iii) state the date, issue, or version of the material being
incorporated; and
(iv) define specifically what material is incorporated by
reference and identify any agency deviations from it.
(c) The agency shall identify any substantive changes in the
material incorporated by reference by following the
rulemaking procedures of this chapter.
(d) The agency shall maintain a complete and current copy of
the referenced material available for public review at the
agency and at the division.
(8) (a) This chapter is not intended to inhibit the exercise of
agency discretion within the limits prescribed by statute or
agency rule.
(b) An agency may enact a rule creating a justified exception
to a rule.
(9) An agency may obtain assistance from the attorney
general to ensure that its rules meet legal and constitutional
requirements.

4

UTAH ADMIN. CODE R307-401-11.

Approval orders issued by the executive secretary in
accordance with the provisions of R3 07-401 shall be
reviewed eighteen months after the date of issuance to
determine the status of construction, installation,
modification, relocation or establishment. If a continuous
program of construction, installation, modification, relocation
or establishment is not proceeding, the executive secretary
may revoke the approval order.

40 C.F.R. § 52.21 (r)(2).
(2) Approval to construct shall become invalid if construction
is not commenced within 18 months after receipt of such
approval, if construction is discontinued for a period of 18
months or more, or if construction is not completed within a
reasonable time. The Administrator may extend the 18-month
period upon a satisfactory showing that an extension is
justified. This provision does not apply to the time period
between construction of the approved phases of a phased
construction project; each phase must commence construction
within 18 months of the projected and approved
commencement date.

5

42U.S.C. §7416.
Except as otherwise provided in sections 1857c-10(c), (e),
and (f) (as in effect before August 7, 1977), 7543, 7545(c)(4),
and 7573 of this title (preempting certain State regulation of
moving sources) nothing in this chapter shall preclude or
deny the right of any State or political subdivision thereof to
adopt or enforce (1) any standard or limitation respecting
emissions of air pollutants or (2) any requirement respecting
control or abatement of air pollution; except that if an
emission standard or limitation is in effect under an
applicable implementation plan or under section 7411 or
7412 of this title, such State or political subdivision may not
adopt or enforce any emission standard or limitation which is
less stringent than the standard or limitation under such plan
or section.

40 C.F.R. § 52.2346(a) and (b).
(a) The Utah plan, as submitted, is approved as meeting the
requirements of Part C, Title I, of the Clean Air Act, except
that it does not apply to sources proposing to construct on
Indian Reservations.
(b) Regulation for prevention of significant deterioration of
air quality. The provisions of § 52.21 except paragraph (a)(1)
are hereby incorporated and made a part of the Utah State
implementation plan and are applicable to proposed major
stationary sources or major modifications to be located on
Indian Reservations.

6

40 C.F.R. § 52.21(a)(1).
(a)(1) Plan disapproval. The provisions of this section are
applicable to any State implementation plan which has been
disapproved with respect to prevention of significant
deterioration of air quality in any portion of any State or
existing air quality is better than the national ambient air
quality standards. Specific disapprovals are listed where
applicable, in Subparts B through DDD of this part. The
provisions of this section have been incorporated by reference
into the applicable implementation plans for various States, as
provided in Subparts B through DDD of this part. Where this
section is so incorporated, the provisions shall also be
applicable to all lands owned by the Federal Government and
Indian Reservations located in such State. No disapproval
with respect to a State's failure to prevent significant
deterioration of air quality shall invalidate or otherwise affect
the obligations of States, emission sources, or other persons
with respect to all portions of plans approved or promulgated
under this part.

7
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Codifications
Section was formerly classified to section 1857c-5 of this
title.
Effective and Applicability Provisions
1990 Acts. Amendment by Pub.L. 101-549 effective Nov.
15, 1990, except as otherwise provided, see section 711(b) of
Pub.L. 101-549, set out as a note under section 7401 of this
title.
1977 Acts. Amendment by Pub.L. 95-95 effective Aug. 7,
1977, except as otherwise expressly provided, see section
406(d) of Pub.L. 95-95, set out as a note under section 7401
of this title.
Change of Name
The Committee on Public Works of the Senate was abolished and replaced by the Committee on Environment and
Public Works of the Senate, effective Feb. 11, 1977. See
Rule XXV of the Standing Rules of the Senate, as amended
by Senate Resolution 4 (popularly cited as the "Committee
System Reorganization Amendments of 1977"), approved
Feb. 4,1977.
Transfer of Functions
The 'Federal Energy Administrator*, for purposes of this
chapter, to mean the Administrator of the Federal Energy
Administration established by Pub.L. 93-2q75, May 7, 1974,
88 Stat. 97, which is classified to section 761 et seq. of Title
15. Commerce and Trade, but with the term to mean any
officer of the United States designated as such by the
President until the Federal Energy Administrator takes
office and after the Federal Energy Administration ceases to
exist, see section 798 of Title 15. The Federal Energy
Administration was terminated and functions vested by law
in the Administrator thereof were transferred to the Secretary of Energy (unless otherwise specifically provided) by
sections 7151(a) and 7293 of this title.
Savings Provisions
»
Suits, actions or proceedings commenced under this chapter as in effect prior to Nov. 15,1990, not to abate by reason
of the taking effect of amendments by Pub.L. 101-549,
except as otherwise provided for, see section 711(a) of Pub.L.
101-649, set out as a note under section 7401 of this title.
Suits, actions and other proceedings lawfully commenced
by or against the Administrator or any other officer or
employee of the United States in his official capacity or in
relation to the discharge of his official duties under Act July
14, 1955, the Clean Air Act, as in effect immediately prior to
the enactment of Pub.L. 95-95 [Aug. 7,1977], not to abate by
reason of the taking effect of Pub.L. 95-95, see section 406(a)
of Pub.L. 95-95, set out as an Effective and Applicability
Provisions of 1977 Acts note under section 7401 of this title.
Section 16 of Pub.L. 91-604 provided that:
"(a)(1) Any implementation plan adopted by any State
and submitted to the Secretary of Health, Education, and
Welfare, or tovthe Administrator pursuant to the Clean Air
Act [this chapter] prior to enactment of this Act [Dec. 31^
1970] may be approved under section 110 of the Clean Air
Act [this section] (as amended by this Act) [Pub.L. 91-604]
and shall remain in effect, unless the Administrator determines that such implementation plan, or any portion thereof,
is not consistent with the applicable requirements of the
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Clean Air Act [this chapter] (as amended by this Act) and
will not provide for the attainment of national primary
ambient air quality standards in the time required by such
Act. If the Administrator so determines, he shall, within 90
days after promulgation of any national ambient air quality
standards pursuant to section 109(a) of the Clean Air Act
[section 7409(a) of this title], notify the State and specify in
what respects changes are needed to meet the additional
requirements of such Act, including requirements to implement national secondary ambient air quality standards. If
such changes are not adopted by the State after public
hearings and within six months after such notification, the
Administrator shall promulgate such changes pursuant to
section 110(c) of such Act [subsec. (c) of this section].
"(2) The amendments made by section 4(b) [amending
sections 7403 and 7415 of this title] shall not be construed as
repealing or modifying the powers of the Administrator with
respect to any conference convened under section 108(d) of
the Clean Air Act [section 7415 of this title] before the date
of enactment of this Act [Dec. 31,1970].
"(b) Regulations or standards issued under title II of the
Clean Air Act [subchapter II of this chapter] prior to the
enactment of this Act [Dec. 31, 1970] shall continue in effect
until revised by the Administrator consistent with the purposes of such Act [this chapter]."
Prior Provisions
A prior section 110 of Act July 14, 1955, was renumbered
section 117 by Pub.L. 91-604 and is set out as section 7417 of
this title.
Modification or Rescission of Implementation Plans Approved and In Effect Prior to Aug. 7,1977 *
Nothing in the Clean Air Act Amendments of 1977 [Pub.L.
95-95] to affect any requirement of an approved implementation plan under this section or any other provision in effect
under this chapter before Aug. 7, 1977, until modified or
rescinded in accordance with this chapter as amended by the
Clean Air Act Amendments of 1977, see section 406(c) of
Pub.L. 95-95, set out as an Effective and Applicability Provisions of 1977 Acts note under section 7401 of this title.
Modification or Rescission of Rules, Regulations, Orders,
Determinations, Contracts, Certifications, Authorizations, Delegations, and Other Actions
All rules, regulations, orders, determinations,' contracts,
certifications, authorizations, delegations or other actions
duly issued, made, or taken by or pursuant to Act July 14,
1955, the Clean Air Act, as in effect immediately prior to the
date of enactment of Pub.L. 95-95 [Aug. 7, 1977] to continue
in full force and effect until modified or rescinded in accordance with Act July 14, 1955, as amended by Pub.L. 95-95
[this chapter], see section 406(b) of Pub.L. 95-95, set out as
an Effective and Applicability Provisions of 1977 Acts note
under section 7401 of this title.
§ 7411.

Standards of performance for new stationary sources
[CAA § 111]

(a) Definitions
For purposes of this section:

Complete Annotation Materials, see Title 42 U.S.C.A.
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(1) The term "standard of performance" means a
standard for emissions of air pollutants which reflects the degree of emission limitation achievable
through the application of the best system of emission reduction which (taking into account me cost of
achieving such reduction and any nonair quality
health and environmental impact and energy requirements) the Administrator determines has been
adequately demonstrated.
(2) The term "new source" means any stationary
source, the construction or modification of which is
commenced after the publication of regulations (or,
if earlier, proposed regulations) prescribing a standard of performance under this section which will
be applicable to si^ch source.
(3) The term "stationary source" means any
building, structure, facility, or installation which
emits or may emit any air pollutant. Nothing in
subchapter II of this chapter relating to nonroad
engines shall be construed to apply to stationary
internal combustion engines.
(4) The term "modification" means any physical
change in, or change in the method of operation of,
a stationary source which increases the amount of
any air pollutant emitted by such source or which
results in the emission of any air pollutant not
previously emitted.
(5) The term "owner or operator" means any
person who owns, leases, operates, controls, or supervises a stationary source.
(6) The term "existing source" means any stationary source other than a new source.
(7) The term "technological system of continuous
emission reduction" means—
(A) a technological process for production or
operation by any source which is inherently lowpolluting or nonpolluting, or
(B) a technological system for continuous reduction of the pollution generated by a source
before such pollution is emitted into the ambient
air, including precombustion cleaning or treatment of fuels.
(8) A conversion to coal (A) by reason of an order
under section 2(a) of the Energy Supply and Environmental Coordination Act of 1974 [15 U.S.C.A
§ 792(a) ] or any amendment thereto, or any subsequent enactment which supersedes such Act [15
U.S.C.A. § 791 et seq.], or (B) which qualifies under
section 7413(d)(5)(A)(ii) of this title, shall not be
deemed to be a modification for purposes of paragraphs (2) and (4) of this subsection.
(b) List of categories of stationary sources; standards of performance; information on pollution control techniques; sources owned or

operated by United States; particular systems; revised standards
(1)(A) The Administrator shall, within 90 days after
December 31, 1970, publish (and from time to time
thereafter shall revise) a list of categories pf stationary sources. He shall include a category of sources in
such list if in his judgment it causes, or contributes
significantly to, air pollution which may reasonably be
anticipated to endanger public health or welfare.
(B) Within one year after the inclusion of a category of stationary sources in a list under subparagraph
(A), the Administrator shall publish proposed regulations, establishing Federal standards of performance
for new sources within such category. The Administrator shall afford interested persons an opportunity
for written comment on such proposed regulations.
After considering such comments, he shall promulgate, within one year after such publication, such
standards with such modifications as he d£ems appropriate. The Administrator shall, at least every 8
years, review and, if appropriate, revise such standards following the procedure required by this subsection for promulgation of such standards. Notwithstanding the requirements of the previous sentence,
the Administrator need not review any such standard
if the Administrator determines that such review is
not appropriate in light of readily available information on the efficacy of such standard. Standards of
performance or revisions thereof shall become effective upon promulgation. When implementation and
enforcement of any requirement of this chapter indicate that emission limitations and percent reductions
beyond those required by the standards promulgated
under this section are achieved in practice, the Administrator shall, when revising standards promulgated
under this section, consider the emission limitations
and percent reductions achieved in practice.
(2) The Administrator may distinguish among
classes, types, and sizes within categories of new
sources for the purpose of establishing such standards.
(3) The Administrator shall, from time to time,
issue information on pollution control techniques for
Categories of new sources and air pollutants subject to
the provisions of this section.
(4) The provisions of this section shall apply to any
new source owned or operated by the United States.
(5) Except as otherwise authorized under subsection (h) of this section, nothing in this section shall be
construed to require, or to authorize the Administrator to require, any new or modified source to install
and operate any particular technological system of
continuous emission reduction to comply with any new
source standard of performance.
(6) The revised standards of performance required
by enactment of subsection (a)(l)(A)(i) and (ii) of this

Complete Annotation Mat ials, see Title 42 U.S.C.A.
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section shall be promulgated not later than one year
after August 7, 1977. Any new or modified fossil fuel
fired stationary source which commences construction
prior to the date of publication of the proposed revised
standards shall not be required to comply with such
revised standards.
(c) State implementation and enforcement of standards of performance
(1) Each State may develop and submit to the
Administrator a procedure for implementing and enforcing standards of performance for new sources
located in such State. If the Administrator finds the
State procedure is adequate, he shall delegate to such
State any authority he has under this chapter to
implement and enforce such standards.
(2) Nothing in this subsection shall prohibit the
Administrator from enforcing any applicable standard
of performance under this section.
(d) Standards of performance for existing sources;
remaining useful life of source
(1) The Administrator shall prescribe regulations
which shall establish a procedure similar to that provided by section 7410 of this title under which each
State shall submit to the Administrator a plan which
(A) establishes standards of performance for any existing source for any air pollutant (i) for which air
quality criteria have not been issued or which is not
included on a list published under section 7408(a) of
this title or emitted from a source category which is
regulated under section 7412 of this title but (ii) to
which a standard of performance under this section
would apply if such existing source were a new source,
and (B) provides for the implementation and enforcement of such standards of performance. Regulations
of the Administrator under this paragraph shall permit the State in applying a standard of performance to
any particular source under a plan submitted under
this paragraph to take into consideration, among other
factors, the remaining useful life of the existing source
to which such standard applies.
(2) The Administrator shall have the same authority(A) to prescribe a plan for a State in cases where
the State fails to submit a satisfactory plan as he
would have under section 7410(c) of this title in the
case of failure to submit an implementation plan,
and
(B) to enforce the provisions of such plan in
cases where the State fails to enforce them as he
would have under sections 7413 and 7414 of this
title with respect to an implementation plan.
In promulgating a standard of performance under a
plan prescribed under this paragraph, the Administrator shall take into consideration, among other factors,

remaining useful lives of the sources in the category of
sources to which such standard applies.
(e) Prohibited acts
After the effective date of standards of performance
promulgated under this section, it shall be unlawful
for any owner or operator of any new source to
operate such source in violation of any standard of
performance applicable to such source.
(f) New source standards of performance
(1) For those categories of major stationary
sources that the Administrator listed under subsection
(b)(1)(A) of this section before November 15,1990, and
for which regulations had not been proposed by the
Administrator by November 15, 1990, the Administrator shall—
(A) propose regulations establishing standards of
performance for at least 25 percent of such categories of sources within 2 years after November 15,
1990;
(B) propose regulations establishing standards of
performance for at least 50 percent of such categories of sources within 4 years after November 15,
1990; and
(C) propose regulations for the remaining categories of sources within 6 years after November 15,
1990.
(2) In determining priorities for promulgating standards for categories of major stationary sources for
the purpose of paragraph (1), the Administrator shall
consider—
(A) the quantity of air pollutant emissions which
each such category will emit, or will be designed to
emit;
(B) the extent to which each such pollutant may
reasonably be anticipated to endanger public health
or welfare; and
(C) the mobility and competitive nature of each
such category of sources and the consequent need
for nationally applicable new source standards of
performance.
(3) Before promulgating any regulations under this
subsection or listing any category of major stationary
sources as required under this subsection, the Administrator shall consult with appropriate representatives
of the Governors and of State air pollution control
agencies.
(g) Revision of regulations
(1) Upon application by the Governor of a State
showing that the Administrator has failed to specify in
regulations under subsection (f)(1) of this section any
category of major stationary sources required to be
specified under such regulations, the Administrator
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shall revise such regulations to specify any such category.
(2) Upon application of the Governor of a State,
showing that any category of stationary sources which
is not included in the list under subsection (b)(1)(A) of
this section contributes significantly to air pollution
which may reasonably be anticipated to endanger
public health or welfare (notwithstanding that such
category is not a category of major stationary
sources), the Administrator shall revise such regulations to specify such category of stationary sources.
(3) Upon application of the Governor of a State
showing that the Administrator has failed to apply
properly the criteria required to be considered under
subsection (f)(2) of this section, the Administrator
shall revise the list under subsection (b)(1)(A) of this
section to apply properly such criteria.
(4) Upon application of the Governor of a State
showing that—
(A) a new, innovative, or improved technology or
process which achieves greater continuous emission
reduction has been adequately demonstrated for
any category of stationary sources, and
(B) as a result of such technology or process, the
new source standard of performance in effect under
this section for such category no longer reflects the
greatest degree of emission limitation achievable
through application of the best technological system
of continuous emission reduction which (taking into
consideration the cost of achieving such emission
reduction, and any non-air quality health and environmental impact and energy requirements) has
been adequately demonstrated,
the Administrator shall revise such standard of performance for such category accordingly.
(5) Unless later deadlines for action of the Administrator are otherwise prescribed under this section, the
Administrator shall, not later than three months following the date of receipt of any application by a
Governor of a State, either—
(A) find that such application does not contain
the requisite showing and deny such application, or
(B) grant such application and take the action
required under this subsection.
(6) Before taking any action required by subsection
(f) of this section or by this subsection, the Administrator shall provide notice and opportunity for public
hearing.
(h) Design, equipment, work practice, or operational standard; alternative emission limitation
(1) For purposes of this section, if in the judgment
of the Administrator, it is not feasible to prescribe or
enforce a standard of performance, he may instead
Complete Annotation Mat

promulgate a design, equipment, work practice, or
operational standard, or combination thereof, which
reflects the best technological system of continuous
emission reduction which (taking into consideration
the cost of achieving such emission reduction, and any
non-air quality health and environmental impact and
energy requirements) the Administrator determines
has been adequately demonstrated. In the event the
Administrator promulgates a design or equipment
standard under this subsection, he shall include as
part of such standard such requirements as will assure
the proper operation and maintenance of any such
element of design or equipment.
(2) For the purpose of this subsection, the
phrase "not feasible to prescribe or enforce a standard of performance" means any situation in which
the Administrator determines that (A) a pollutant
or pollutants cannot be emitted through a conveyance designed and constructed to emit or capture
such pollutant, or that any requirement for, or use
of, such a conveyance would be inconsistent with
any Federal, State, or local law, or (B) the application of measurement methodology to a particular
class of sources is not practicable due to technological or economic limitations.
(3) If after notice and opportunity for public hearing, any person establishes to the satisfaction of the
Administrator that an alternative means of emission
limitation will achieve a reduction in emissions of any
air pollutant a t least equivalent to the reduction in
emissions of such air pollutant achieved under the
requirements of paragraph (1), the Administrator
shall permit the use of such alternative by the source
for purposes of compliance with this section with
respect to such pollutant.
(4) Any standard promulgated under paragraph (1)
shall be promulgated in terms of standard of performance whenever it becomes feasible to promulgate and
enforce such standard in such terms.
(5) Any design, equipment, work practice, or operational standard, or any combination thereof, described
in this subsection shall be treated as a standard of
performance for purposes of the provisions of this
chapter (other than the provisions of subsection (a) of
this section and this subsection).
(i) Country elevators
Any regulations promulgated by the Administrator
under this section applicable to grain elevators shall
not apply to country elevators (as defined by the
Administrator) which have a storage capacity of less
than two million five hundred thousand bushels.
(j) Innovative technological systems of continuous
emission reduction
ials, see Title 42 U.S.C.A.

,nj

F(jLLUT1()N

p R E V E N T I 0 N

42 § 7411
CAA § 111

(1)(A) Any person proposing to own or operate a
new source may request the Administrator for one or
more waivers from the requirements of this section
for such source or any portion thereof with respect to
any air pollutant to encourage the use of an innovative
technological system or systems of continuous emission reduction. The Administrator may, with the
consent of the Governor of the State in which the
source is to be located, grant a waiver under this
paragraph, if the Administrator determines after notice and opportunity for public hearing, that—
(i) the proposed system or systems have not
been adequately demonstrated,
(ii) the proposed system or systems will operate
effectively and there is a substantial likelihood that
such system or systems will achieve greater continuous emission reduction than that required to be
achieved under the standards of performance which
would otherwise apply, or achieve at least an equivalent reduction at lower cost in terms of energy,
economic, or nonair quality environmental impact,
(iii) the owner or operator of the proposed
source has demonstrated to the satisfaction of the
Administrator that the proposed system will not
cause or contribute to an unreasonable risk to public health, welfare, or safety in its operation, function, or malfunction, and
(i\) the granting of such waiver is consistent with
the requirements of subparagraph (C).
In making any determination under clause (ii), the
Administrator shall take into account any previous
failure of such system or systems to operate effectively or to meet any requirement of the new source
performance standards. In determining whether an
unreasonable risk exists under clause (iii), the Administrator shall consider, among other factors,'whether
and to what extent the use of the proposed technological system will cause, increase, reduce, or eliminate
emissions of any unregulated pollutants; available
mfethods for reducing or eliminating any risk to public
health, welfare, or safety which may be associated
with the use of such system; and the availability of
other technological systems which may be used to
conform to standards under this section without causing or contributing to such unreasonable risk. The
Administrator may conduct such tests and may require the owner or operator of the proposed source to
conduct such tests and provide such information as is
necessary to carry out clause (iii) of this subparagraph. Such requirements shall include a requirement for prompt reporting of the emission of any
unregulated pollutant from a system if such pollutant
was not emitted, or was emitted in significantly lesser
amounts without use of such system.

(B) A waiver under this paragraph shall be granted
on such terms and conditions as the Administrator
determines to be necessary to assure—
(i) emissions from the source will not prevent
attainment and maintenance of any national ambient air quality standards, and
(ii) proper functioning of the technological system or systems authorized.
Any such term or condition shall be treated as a
standard of performance for the purposes of subsection (e) of this section and section 7413 of this ,title.
(C) The number of waivers granted under this
paragraph with respect to a proposed technological
system of continuous emission reduction shall not
exceed such number as the Administrator finds necessary to ascertain whether or not such system will
achieve the conditions specified in clauses (ii) and (iii)
of subparagraph (A).
(D) A waiver under this paragraph shall extend to
the sooner of—
(i) Hie dife determined hy the Administrator,
after consultation with the owner or operator of the
source, taking into consideration the design, installation, and capital cost of the technological system
or systems being used, or
(ii) the date on which the Administrator determines that such system has failed to—
(I) achieve at least an equivalent continuous
emission reduction to that required to be achieved
under the standards of performance which would
otherwise apply, or
(II) comply with the condition specified in
paragraph (l)(A)(iii),
and that such failure cannot be corrected.
(E) In carrying out subparagraph (D)(i), the Administrator shall hot permit any waiver for a source or
portion thereof to extend beyond the date—
(i) seven years after the date on which any waiver is granted to such source or portion thereof, or
(ii) four years after the date on which such
source or portion thereof commences operation,
whichever is earlier.
(F) Mo waiver under this subsection shall apply to
any portion of a source other than the portion on
which the innovative technological system or systems
of continuous emission reduction is used.
(2)(A) If a waiver under paragraph (1) is terminated under clause (ii) of paragraph (1)(D), the Administrator shall grant an extension of the requirements of
this section for such source for such minimum period
as may be necessary to comply with the applicable
standard of performance under this section. Such
period shall not extend beyond the date three years
from the time such waiver is terminated.
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(B) An extension granted under this paragraph
shall set forth emission limits and a compliance schedule containing increments of progress which require
compliance with the applicable standards of performance as expeditiously as practicable and include such
measures as are necessary and practicable in the
interim to minimize emissions. Such schedule shall be
treated as a standard of performance for purposes of
subsection (e) of this section and section 7413 of this
title.
(July 14, 1955, c. 360, Title I, § 111, as added Dec. 31, 1970,
Pub.L. 91-604, § 4(a), 84 Stat. 1683, and amended Nov. 18,
1971, Pub.L. 92-157, Title III, J 302(f), 85 Stat. 464; Aug. 7,
1977, Pub.L. 95-95, Title I, § 109(a)-(d)(l), (e), (f), Title IV,
§ 401(b), 91 Stat. 697 to 703, 791; Nov. 16, 1977, Pub.L.
95-190, § 14(a)(7) to (9), 91 Stat. 1399; Nov. 9, 1978, Pub.L.
95-623, § 13(a), 92 Stat. 3457; Nov. 15,1990, Pub.L. 101-549,
Title I, § 108(e) to (g), Title III, § 302(a), (b), Title IV,
§ 403(a), 104 Stat. 2467, 2574, 2631.)
HISTORICAL AND STATUTORY NOTES
References in Text
Such Act, referred to in subsec. (a)(8), means Pub.L.
93-319, June 22, 1974, 88 Stat. 246, as amended, known as
the Energy Supply and Environmental Coordination Act of
1974, which is classified principally to chapter 16C (section
791 et seq.) of Title 15, Commerce and Trade. For complete
classification of this Act to the Code, see Short Title note set
out under section 791 of Title 15 and Tables.
Section 7413 of this title, referred to in subsec. (a)(8), was
amended generally by Pub.L. 101-549, Title VII, § 701, Nov.
15, 1990, 104 Stat. 2672, and, as so amended, subsec. (d) of
section 7413 no longer relates to final compliance orders.
Subsec. (a)(1) of this section, referred to in subsec. (b)(6),
was amended generally by Pub.L. 101-549, Title IV,
§ 403(a), Nov. 15, 1990, 104 Stat. 2631, and, as so amended,
no longer contains subpars.
Codifications
Section was formerly classified to section 1857c-6 of this
title.
Effective and Applicability Provisions
1990 Acts. Amendment by Pub.L. 101-549 effective Nov.
15, 1990, except as otherwise provided, see section 711(b) of
Pub.L. 101-549, set out as a note under section 7401 of this
title.
1977 Acts. Amendment by Pub.L. 95-95 effective Aug. 7,
1977, except as otherwise expressly provided, see section
406(d) of Pub.L. 95-95, set out as a note under section 7401
of this title.
Transfer of Functions
Enforcement functions of Administrator or other official in
Environmental Protection Agency related to compliance with
new source performance standards under this section with
respect to pre-construction, construction, and initial operation of transportation system for Canadian and Alaskan
natural gas transferred to Federal Inspector, Office of Federal Inspector for the Alaska Natural Gas Transportation
System, until first anniversary of date of initial operation of
Alaska Natural Gas Transportation System, see Reorg. Plan

No. 1 of 1979, eff. July 1, 1979, §§ 102(a), 203(a), 44 F.R.
33663, 33666, 93 Stat. 1373, 1376, set out in Appendix 1 to
Title 5, Government Organization and Employees Office of
Federal Inspector for the Alaska Natural Gas Transportation
System abolished and functions and authority vested in
Inspector transferred to Secretary of Energy by section
3012(b) of Pub.L. 102-486, set out as an Abolition of Office of
Federal Inspector note under section 719e of Title 15, Commerce and Trade.
Savings Provisions
Suits, actions or proceedings commenced under this chapter as in effect prior to Nov. 15,1990, not to abate by reason
of the taking effect of amendments by Pub.L. 101-549,
except as otherwise provided for, see section 711(a) of Pub.L.
101-549, set out as a note under section 7401 of this title.
Suits, actions, and other proceedings lawfully commenced
by or against the Administrator or any other officer or
employee of the United States in his official capacity or in
relation to the discharge of his official duties under Act July
14, 1955, the Clean Air Act, as in effect immediately prior to
the enactment of Pub.L. 95-95 [Aug. 7,1977], not to abate by
reason of the taking effect of Pub.L. 95-95, see section 406(a)
of Pub.L. 95-95, set out as an Effective and Applicability
Provisions note under section 7401 of this title.
Prior Provisions
A prior section 111 of Act July 14, 1955, was renumbered
section 118 by Pub.L. 91-604, and is set out as section 7418
of this title.
Modification or Rescission of Rules, Regulations, Orders,
Determinations, Contracts, Certifications, Authorizations, Delegations, and Other Actions
All rules, regulations, orders, determinations, contracts,
certifications, authorizations, delegations, or other actions
duly issued, made, or taken by or pursuant to Act July 14,
1955, the Clean Air Act, as in effect immediately prior to the
date of enactment of Pub.L. 95-95 [Aug. 7, 1977] to continue
in full force and effect until modified or rescinded in accordance with Act July 14, 1955, as amended by Pub.L. 95-95
[this chapter], see section 406(b) of Pub.L. 95-95, set out as
an Effective Date note under section 7401 of this title.
Revised Regulations; Applicability
Section 403(b), (c) of Pub.L. 101-549 provided that:
"(b) Revised regulations.—Not later than three years
after the date of enactment of the Clean Air Act Amendments of 1990 [Nov. 15, 1990], the Administrator shall promulgate revised regulations for standards of performance for
new fossil fuel fired electric utility units commencing construction after the date on which such regulations are proposed that, at a minimum, require any source subject to such
revised standards to emit sulfiir dioxide at a rate not greater
than would have resulted from compliance by such source
with the applicable standards of performance under this
section [amending sections 9411 and 7479 of this title] prior
to such revision.
"(c) Applicability.—The provisions of subsections (a)
[amending subsec. (a)(1) of this section] and (b) [subsec. (b)
of this note] apply only so long as the provisions of section
403(e) of the Clean Air Act [section 7651b(e) of this title]
remain in effect."

Complete Annotation Mat ials, see Title 42 U.S.C.A.
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October 12,2004

Clark M. Mower
NEVCO Energy Company, LLC
620 South Main Street
Bountiful, Utah 84010
Dear Mr. Mower.
Re:

Approval Order Sevier Power Company's 270 MW Coal-Fired Power Plant, Sevier County CDS A; ATT: PSD: NSPS, MACT, HAPs, TETLEIV MAJOR, TITLE V MAJOR
Project Code: N2529-O01

The attached document is the Approval Order (AO) tor the above-referenced project.
Future correspondence on this Approval Order should include the engineer's name as well as the DAQE
number as shown on the upper right-hand corner of this letter. Please direct any technical questions you
may have on this project to Mr. John D. Jenks. He may be reached at (801) 536-4459.

RWS:JJ:re
cc:

Central Utah Public Health Department
Mike Owens, EPA Region VIII
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STATE OF UTAH
Department of Environmental Quality
Division of Air Quality
APPROVAL ORDER: SEVIER POWER COMPANY'S
270 MW COAL-FIRED POWER PLANT
Prepared By: John D. Jenks, Engineer
(801)536-4459
Email: jjenks@utah.gov

APPROVAL ORDER NUMBER

DAQE-AN2529001-04

Date: October 12,2004

Sevier Power Company
Source Contact
Clark M. Mower
(801) 298-7333

Richard W. Sprott
Executive Secretary
Utah Air Quality Board
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Abstract
NEVCO Energy Company LLC has submitted a Notice of Intent (NOI) to construct and operate a 270
MW Circulating Fluidized Bed coaUfired steam electric plant The plant will be equipped with
limestone injection, dry-lime scrubber, selective non-catalytic reduction with ammonia injection and a
baghousefor control of the various emissions. The source will be located in Sevier County, near the
town of Sigurd Utah. Sevier County is an attainment area of the National Ambient Air Quality
Standards (NAAQS)for a!! pollutants.
This project is a new major Prevention of Significant Deterioration (PSD) source. Onsite
meteorological monitoring, air dispersion modeling, air quality impacts analysis including visibility and
PSD closs I and II impacts analysis, and a complete top-down Best Available Control Technology
(BACT) review were completed and submitted as part of the NOI.
New Source Performance Standards (NSPS) arid Maximum Achievable Control Technology (MACT)
regulations apply to this source. Title IV of the 1990 Clean Air Act applies to this source. Title V of the
1990 Clean Air Act also applies to this source, with the requirement of submitting a Title V application
within one (l)year of beginning operation.
The emissions, in tons per year, will increase as follows: FMjp 177A, NOx 1066.6,
1278.6, VOC 53.4, HAPs 24.7.

0

The project has been evaluated and found to be consistent with the requirements of the Utah
Administrative Code Rule 307 (UAC R307). A public comment period was held in accordance with UAC
R307-401-4 and comments were received. The comments were evaluated and changes were made as a
result of those comments. This air quality Approval Order (AO) authorizes the project with the following
conditions, and failure to comply with any of the conditions may constitute a violation of this order.
General Conditions:
I

This Approval Order (AO) applies to
Site Office
Sevier Power Company, LLC
1200 West Substation Road
Sigurd, Utah 84657

;
Corporate Office Location
NEVCO Energy Company, LLC
620 South Main Street
Bountiful, Utah 84010

Phone Number (801) 298-5000
Fax Number (801) 298-7333
The equipment listed in this AO shall be operated at the following location:
1200 i

Utah 84657

Universal Transverse Mercator (UTM) Coordinate System: UTM Datum NAD27
4,299.9 kilometers Northing, 414.9 kilometers Easting, Zone 12
2.

All definitions, terms, abbreviations, and references used in this AO conform to those used
in the Utah Administrative Code (UAC) Rule 307 (R307) and Title 40 of the Code of
Federal Regulations (40 CFR). Unless noted otherwise, references cited in these AO
conditions refer to those rules.
2533
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3.

The limits set forth in this AO shall not be exceeded without prior approval in accordance
withR307-401.

4.

Modifications to the equipment or processes approved by this AO that could affect the
emissions covered by this AO must be reviewed and approved in accordance with
R307-401-1.

5.

All records referenced in this AO or in applicable NSPS or MACT standards, which are
required to be kept by the owner/operator, shall be made available to the Executive
Secretary or Executive Secretary's representative upon request, and the records shall
include the five-year period prior to the date of the request. Records shall be kept for the
following minimum periods:
A,

Emission inventories

Five years from the due date of each emission statement
or until the next inventory is due, whichever is longer.

B.

All other records

Five years

6.

Sevier Power Company, LLC (SPQ shall install and operate the 270 MW Circulating
Fluidized Bed (CFB) Boiler and associated equipment and shall conduct its operations of
same in accordance with the terms and conditions of this AO, which was written pursuant
to SPC's Notice of Intent submitted to the Division of Air Quality (DAQ) on January 29,
2003 and additional information submitted to the DAQ on April 16,2003, July 2,2003,
September 10, 2003, October 31, 2003, December 5,2003 and February 25, 2004.

7.

The approved installations shall consist of the following equipment or equivalent*:
A.

Coal Handling Equipment
Covered coal storage pile
Five (5) coal storage silos
Coal truck unloading hopper
Coal crushing building
Covered coal transfer conveyors

B.

Lime Handling Equipment
Lime storage silo
Lime conveyor

C.

Limestone Handling Equipment
Limestone storage silo
Covered limestone conveyor

D.

Ash Storage and Handling
Two (2) ash storage silos
Ash pickups
Covered ash conveyors
Truck transfer points

E.

Circulating Fluidized Bed Combustor
Drum type CFB boiler

SPC
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Fluidized bed heat exchangers
Natural gas startup burners
Air-cooled condenser**
Stack (at least 460 feet in height as measuredfrombase of stack)
R

Control Equipment
Induced draft baghouses and cartridge-type particulate filters at all material
transfer points
Silo baghouses
Ash recycle cyclones**
Dry-lime scrubber
Selective non-catalytic reduction (using)
Ammonia injection system with ammonia storage tank
Primary stack baghouse with bag leak detectors

G

Steam System**
Water treatment**
Turbine generator**
Air heater**
Associated Equipment
Diesel-fired emergency fire pump
Diesel-fired emergency generator
Diesel storage tanks
Paved haul roads

* Ju|iii v.iliwy rhall be determined by the Executive Secretary.
** This equipment is listed for informational purposes only
this equipment.

1

A manometer or magnehelic pressure gauge shall be installed to measure the differential
pressure across the main stack fabric filter (baghouse). Static pressure differential across
the fabric filter shall be between 0.5 to 12 inches of water column. The pressure gauge
shall be located such that an inspector /operator can safely read the indicator at any time.
The reading shall be accurate to within plus or minus 1.0 inches water column. The
instrument shall be calibrated according to the manufactures instructions at least once
every 12 months. Continuous or intermittent recording of the reading is not required.
SPC shall notify the Executive Secretary in writing when the installation of the equipment
listed in Condition #7 has been completed and is operational, as an initial compliance
inspection is required. To insure proper credit when notifying the Executive Secretary,
send your correspondence to the Executive Secretary, attn: Compliance Section.
If construction and/or installation has not been completed within eighteen months from the
date of this AO, the Executive Secretary shall be notified in writing on the status of the
construction and/or installation. At that time, the Executive Secretary shall require
documentation of the continuous construction and/or installation of the operation and may
revoke the AO in accordance with R307-401-11.

SPC
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Limitations and Tests Procedures
10.

Emissions to the atmosphere at all times from the indicated emission point(s) shall not
exceed the following rates and concentrations:
Pollutant
SO2
SO2
NOx
H2S04

Source: (main boiler stack)
lb/mmBTU
0.05
0.022
0.1
0.0024

Averaging Period
24-hour rolling
30-day rolling
24-hour rolling
24-hour rolling

Pollutant
PM/PM,0
CO

Source: (main boiler stack)
lb/hr
39.0 (0.0154 Ib/MMBtu)
292.0 (0.115 lb/MMBtu)

Averaging Period
24-hour rolling*
1-hour

*

Based on a 24-hour test run or any method approved by the Executive Secretary,
which will provide 24-hour data
Source: (main boiler stack)

Pollutant
HC1
HF
Fluorides
Lead(Pb)
Mercury
11.

Emission Limit
4.01 lb/hr
0.005 lb/mmBtu
0.00019 Ib/mmBtu
0.0000113 (1.13xH)-s) Ib/mmBtu
0.0000004 (4xl0*7) Ib/mmBtu

Stack testing to show compliance with the emission limitations stated in the above
condition shall be performed as specified below:
Emissions Point

Pollutant

Testing
Status

Test
Frequency

(main boiler stack)

PM,0
S0 2
NOx
CO
H2S04
HC1
HF
Fluorides
Lead (Pb)
Mercury

*
*
*
*
*
*
*
*
*
*

&
#
#
#
@
@
@
@
@
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Testing Slams (Ti i hv, applied to the source listed above)
*

Initial compliance testing is required. The initial test date shall be
performed as soon as possible and in no case later than 180 days after the
start up of a new emission source, an existing source without an AO, or
the granting of an AO to an existing emission source that has not had an
initial compliance test performed. If an existing source is modified, a
compliance test is required on the modified emission point that has an
emission rate limit.

&

Test every year

#

Compliance shall be demonstrated through use of a Continuous Emissions
Monitoring System (CEM) as outlined in Condition #23 below. The
Executive Secretary may require testing at any time.

@

Test every two years. The Executive Secretary may require testing at any
time.

%

Initial testing is required. Following this initial test, the source shall
demonstrate compliance with fuel testing and monitoring, as outlined in
Condition #19 below. The Executive Secretary may require testing at any
time.

require testing at any time.

Notification
The Executive Secretary shall be notified at least 30 days prior to conducting any
required emission testing. A source test protocol shall be submitted to DAQ when
the testing notification is submitted to the Executive Secretary.
The source test protocol shall be approved by the Executive Secretary prior to
performing the test(s). The source test protocol shall outline the proposed test
methodologies, stack to be tested, and procedures to be used. A pretest conference
shall be held, if directed by the Executive Secretary.
vnnple Location
The emission point shall be designed to conform to the requirements of 40 CFR
60, Appendix A, Method 1, or other methods as approved by the Executive
Secretary. An Occupational Safety and Health Administration (OSHA) or Mine
Safety and Health Administration (MSHA) approved access shall be provided to
the test location.
Volumetric Flow Rate
40 CFR 60, Appendix
Executive Secretary.

testing methods approved by the

P.

PMjo
For stacks in which no liquid drops are present, the following methods shall be
used: 40 CFR 51, Appendix M, Methods 201, 201a and 202 or other testing
methods approved by EPA. All particulate captured shall be considered PM^.
The back half condensables shall be used for compliance demonstration as well as
for inventory purposes.
For stacks in which liquid drops are present, methods to eliminate the liquid drops
should be explored. If no reasonable method to eliminate the drops exists, then the
following methods shall be used: 40 CFR 60, Appendix A, Method 5,5a, 5d, or
5e as appropriate, or other testing methods approved by EPA. The back half
condensables shall also be tested using the method specified by EPA. The portion
of the front half of the catch considered PMio shall be based on information in
Appendix B of the fifth edition of the EPA document, AP-42, or other data
acceptable to the Executive Secretary.

G.

Sulfur Dioxide fSO^
40 CFR 60, Appendix A, Method 6,6A, 6B, 6C, or other testing methods
approved by the Executive Secretary.

H.

Nitrogen Oxides (NCX)
40 CFR 60, Appendix A, Method 7,7A, 7B, 7C, 7D, 7E, or other testing methods
approved by the Executive Secretary.

L

Carbon Monoxide (CO)
40 CFR 60, Appendix A, Method 10, or other testing methods approved by the
Executive Secretary.

J.

Sulfuric Acid OfeSOi)
40 CFR 60, Appendix A, Method 8, or other testing methods approved by the
Executive Secretary.

K.

Hydrochloric Acid (HC1)
40 CFR 60, Appendix A, Method 26A, or other testing methods approved by the
Executive Secretary.

L.

Hydrofluoric Acid (HF)
40 CFR 60, Appendix A, Method 26A, or other testing methods approved by the
Executive Secretary.
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M.

Fluorides
40 CFR 60, Appendix A, Method 13A, or other testing methods approved by the
Executive Secretary.

N.

Lead (Fb)
40 CFR 60, Appendix A, Method 12 or,.1 -', 11 ni'n i n s I ii i>, inothud1 i|p| PI I I «' I
the Executive Secretary.

O.

Mercury (Hg)
40 CFR 60, Appendix / Method 29, or other testing methods approved by the
Executive Secretary.

P-

Calculations
To determine mass emission rates (lh/hr, etc.) the pollutant concentration as
determined by the appropriate methods above shall be multiplied by the
volumetric flow rate and any necessary conversion factors determined by the
Executive Secretary, to give the results in the specified units of the emission
limitation.
New Source Operation
For a new source/emission point, the production rate during all compliance testing
shall be no less than 90% of the production rate listed in this AO. If the maximum
AO allowable production rate has not been achieved at the time of the test, the
following procedure shall be followed:
i)

Testing shall be at no less than 90% of the production rate achieved to
date.

2)

If the test is passed, the new maximum allowable production rate shall be
110% of the tested achieved rate, but not more than the maximum
allowable production rate. This new allowable maximum production rate
shall remain in effect until successfully tested at a higher rate.
The owner/operator shall request a higher production rate when necessary.
Testing at no less than 90% of the higher rate shall be conducted. A new
maximum production rate (110% of the new rate) will then be allowed if
the test is successful. This process may be repeated until the maximum
AO production rate is achieved.

R

Existing Source Operation
For an existing source/emission point, the production rate during all compliance
testing shall be no less than 90% of the maximum production achieved in the
previous three (3) years.

SPC
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12.

Visible emissions from any stationary point shall not exceed 10% opacity. Opacity
observations of emissions from stationary sources shall be conducted according to 40 CFR
60t Appendix A, Method 9. For sources that are subject to NSPS, opacity shall be
determined by conducting observations in accordance with 40 CFR 60.11(b) and 40 CFR
60, Appendix A, Method 9.

13.

Visible fugitive dust emissions from haul-road traffic and mobile equipment in operational
areas shall not exceed 20% opacity. Visible emissions determinations for traffic sources
shall use procedures similar to Method 9. The normal requirement for observations to be
made at 15-second intervals over a six-minute period, however, shall not apply. Six
points, distributed along the length of the haul road or in the operational area, shall be
chosen by the Executive Secretary or the Executive Secretary's representative. An opacity
reading shall be made at each point when a vehicle passes the selected points. Opacity
readings shall be made 1/2 vehicle length or greater behind the vehicle and at
approximately 1/2 the height of the vehicle or greater. The accumulated six readings shall
be averaged for the compliance value.

14.

The following production and/or consumption limits shall not be exceeded:
A.
B.
C.

1,000,000 tons of coal burned per rolling 12-month period
2,700 tons of coal burned per day based on a 24-hour rolling average
4,000 gallons of diesel burned per rolling 12-month period

To determine compliance with a rolling 12-month total the owner/operator shall calculate a
new 12-month total by the twentieth day of each month using datafromthe previous 12
months. Records of consumption/production shall be kept for all periods when the plant is
in operation. Production/consumption shall be determined by an operations logbook. The
records of consumption/production shall be kept on a daily basis.
15.

The emergency generator shall be used for electricity producing operation only during
periods when electric power from the public utilities is interrupted, or for regular
maintenance of the generator. Records documenting generator usage shall be kept in a log
and they shall show the date the generator was used, the duration in hours of the generator
usage, and the reason for each usage.

16.

The diesel driven fire pump shall be operated on an emergency basis only, except for
routine engine and fire system maintenance and training. Records documenting diesel
driven fire pump usage shall be kept in a log and shall show the date the pump was used,
the duration in hours of use, and the reason for each usage.

Roads and Fugitive Dust
17.

The facility shall abide by all applicable requirements of R307-205 for Fugitive Emission
and Fugitive Dust sources.

18.

SPC shall use coal as a primary fuel and natural gas as a startup fuel in the CFB boiler.
The emergency generators and diesel-driven fire pumps shall use only #2 fuel oil as fuel.

Fuels

SPC
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19.

The mercury content of any coal burned in any fuel burning process shall be monitored
and recorded for each load of fuel delivered. Certification of fuels shall be either by Sevier
Power Company's own testing or test reports from the fuel marketer. For determining
mercury content in coal, American Society for Testing and Materials (ASTM) Method
D3684-01 or other method approved by the Executive Secretary, is to be used.
If the initial emission testing for mercury is passed, the source can operate using coal with
mercury content no greater than 110% of the tested mercury content without further
emission testing. Coal with higher mercury content shall not be used until successful
testing at this value has been completed. A new mercury content value of 110% of this
tested value shall then be allowed without further emission testing.

20.

The sulfur content of any coal burned in any fuel burning or process installation not
covered by New Source Performance Standards for sulfur emissions shall contain no more
than 1.0 pound sulfur per million gross Btu heat input for any mixture of coal. Similarly,
the sulfur content of any fuel oil combusted shall not exceed 0.5% by weight
The sulfur content shall comply with all applicable sections of R307-203. Certification of
fuels shall be either by Sevier Power Company's own testing or test reports from the fuel
marketer. Records of fuel supplier's test report on sulfur content shall be available on-site
for each load delivered.
Methods for determining sulfur content
Society for Testing and Materials

B.

methods of the American

For determining sulfur content in coal,
D4239-85
are to be used.
For determining the gross calorific (or Btu) content of coal, ASTM Methods
D2015-77 or D3286-85 are to be used.
The sulfur content of fuel oil shall be determined by ASTM Method D-4294-89 or
approved equivalent. Certification of fuel oil shall either be by SPC's own testing
or test reports from the fiiel oil marketer.

Federal Limitations and Requirements
In addition to the requirements of this AO, all applicable provisions of 40 CFR 60, New
Source Performance Standards (NSPS) Subpart A, 40 CFR 60.1 to 60.18 and Subpart Da,
40 CFR 60.40a to 60.49a (Standards of Performance for Electric Utility Steam Generating
Units for Which Construction in Commenced After September 18,1978) and Subpart Y 40
CFR 60.250 to 60.254 (Standards of Performance for Coal Preparation Plants) apply to
this installation.
22.

In addition to the requirements of this AO, all applicable provisions of 40 CFR 72, 73, 75,
76, 77 and 78 - Federal regulations for the Acid Rain Program under Clean Air Act Title
IV apply to this installation.
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Monitoring - Continuous Emissions Monitoring
23.

SPC shall install, calibrate, maintain, and operate a continuous emissions monitoring
system on the main boiler stack. SPC shall record the output of the system, for measuring
the SO2 emissions, the NO x emissions and the CO emissions. The monitoring system shall
comply with all applicable sections of R307-170; 40 CFR 60.13; and 40 CFR 60,
Appendix B.
All continuous emissions monitoring devices as required in federal regulations and state
rules shall be installed and operational prior to placing the affected source in operation.
Except for system breakdown, repairs, calibration checks, and zero and span adjustments
required under paragraph (d) 40 CFR 60.13, the owner/operator of an affected source shall
continuously operate all required continuous monitoring systems and shall meet minimum
frequency of operation requirements as outlined in 40 CFR 60.13 and Section R307-170.

Records & Miscellaneous
24.

At all times, including periods of startup, shutdown, and malfunction, owners and
operators shall, to the extent practicable, maintain and operate any equipment approved
under this Approval Order including associated air pollution control equipment in a
manner consistent with good air pollution control practice for minimizing emissions.
Determination of whether acceptable operating and maintenance procedures are being used
will be based on information available to the Executive Secretary which may include, but
is not limited to, monitoring results, opacity observations, review of operating and
maintenance procedures, and inspection of the source. All maintenance performed on
equipment authorized by this AO shall be recorded.

25.

The owner/operator shall comply with R307-150 Series. Inventories, Testing and
Monitoring.

26.

The owner/operator shall comply with R307-107. General Requirements: Unavoidable
Breakdowns.

The Executive Secretary shall be notified in writing if the company is sold or changes its name.
Under R307-150-1, the Executive Secretary may require a source to submit an emission inventory for any
full or partial year on reasonable notice.
This AO in no way releases the owner or operator from any liability for compliance with all other
applicable federal, state, and local regulations including R307.
A copy of the rules, regulations and/or attachments addressed in this AO may be obtained by contacting the
Division of Air Quality. The Utah Administrative Code R307 rules used by DAQ, the Notice of Intent
(NOI) guide, and other air quality documents and forms may also be obtained on the Internet at the
following web site:
http://www.airquality.utah.gov/
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Tie annual emissions estimations below are for the purpose of determining the applicability of Prevention
of Significant Deterioration, non-attainment area, maintenance area, and Title V source requirements of the
R307. They are not to be used for determining compliance.

The Potential To Emit (PTE) emissions for this source are currently calculated at the following values:

Pollutant
PM10
SO2
NO,
CO
VOC
HAPs
HCL
Total HAPs

Total PTE
Emissions
tons/year
....177.4
233.9
1066.6
1278.6
53.4
16.9
24.7

Appro}

V
Gerard W. SpnStt, Executive Secretary
Utah Air Quality Board
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BEFORE THE
UTAH AIR QUALITY BOARD

In the Matter of:

*
*

Sevier Power Company Power Plant
Sevier County, Utah
DAQE-AN2529001-04

Findings of Fact, Conclusions of Law,
and Final Order

*

The Utah Chapter of the Sierra Club (referred to herein as "Sierra Club")fileda Request
for Agency Action dated November 12,2004 and petition to intervene seeking review of the
October 12,2004 decision by the Executive Secretary of the Utah Air Quality Board to issue an
Approval Order granting a permit to Sevier Power Company ("SPC") to construct and operate a
coal-fired power plant in Sevier County, Utah. The Sierra Club presented nine issues for
consideration of the Board, The Utah Air Quality Board denied Sierra Club's petition to
intervene, which was appealed. The Utah Supreme Court, on November 21,2006, determined
Sierra Club had made a sufficient demonstration to support intervention and remanded the matter
to the Board for hearing. PacifiCorp had also filed a petition to intervene, which was initially
denied, but as a result of the Utah Supreme Court decision, PacifiCorp renewed its petition to
intervene. The Board granted PacifiCorp intervention on Issue 2 of the Sierra Club's Request for
Agency Action. Sierra Club filed a Motion for Leave to Amend its Request for Agency Action
that was granted by the Board, which added an Issue 10.
On April 4,2007, the Utah Air Quality Board heard dispositive motionsfromall parties
on Sierra Club's Requests for Agency Action. Joro Walker and David Becker appeared for the
Sierra Club; Brian W. Burnett and Fred W. Finlinson appeared for SPC; Martin K. Banks
1
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appeared for PacifiCorp; and Paul M. McConkie and Christian C. Stephens appeared for the
Executive Secretary. Utah Air Quality Board members present were Dianne R. Nielson, Wayne
M. Samuelson, H. Craig Petersen, James R. Horrocks, Nan Bunker, Stead Burwell, Stephen C.
Sands, Don J. Sorensen, Kathy Van Dame, and Darrell Smith. Mr. Sands and Ms. Van Dame
recused themselves. Mr. Ernest E. Wessman had earlier recused himself and left the
proceedings. The Board denied all motions with the exception of the Motions for Judgment on
the Pleadings by SPC, PacifiCorp, and the Executive Secretary on Issue 1, which was granted.
Sierra Club subsequently withdrew issues 5 and 6, leaving issues 2, 3,4,7, 8,9, and 10 to
be heard by the Board at hearings on October 1,2007, October 3,2007, November 7,2007, and
November 12,2007. The Board heard this matter pursuant to its authority as set forth in Chapter
2 of Title 19 of the Utah Code and conducted the proceeding pursuant to the provisions of Utah
Administrative Code ("UAC") R307-103 et seq. as a formal adjudicative proceeding under the
provisions of the Administrative Procedures Act as set forth in Utah Code Ann. § 63-46b-8. Joro
Walker and David Becker appeared for the Sierra Club, Brian W. Burnett and Fred W. Finlinson
appeared for SPC, and Paul M. McConkie and Christian C. Stephens appeared for the Executive
Secretary. Issue 2 was heard on November 12,2007, and in addition to the counsel listed above,
Martin K. Banks and Michael Jenkins appeared for PacifiCorp. At those hearings, Utah Air
Quality Board members present were Wayne M. Samuelson, H. Craig Petersen, James R.
Horrocks, Nan Bunker, Kathy Van Dame (who recused herself), Joel E. Elstein, Richard W.
Sprott (who recused himself) and Darrell Smith. Board member Stead Burwell was also in
attendance for all but the October 1,2007, hearing. He reviewed the transcript and evidence
from that hearing date. Mr. Ernest Wessman and Mr. Stephen C. Sands had previously recused
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themselves and were not present.
In all the proceedings and hearings, Fred Nelson acted as counsel for the Board.
The underlying issue hefore the Board is whether the Executive Secretary complied with
State statutes and the Utah Air Quality Board rules in issuing the October 14,2004, Approval
Order to Sevier Power Company. To prevail, petitioners have the burden of proving that the
Executive Secretary failed to comply with State air quality requirements. "[T]he proper standard
of proof in the administrative context is generally the 'preponderance of the evidence* standard."
HarkenSW. Corp. v. Bd. of Oil, Gas&Mining, 920P.2d 1176,1182 (Utah 1996).
The Board makes the following findings, conclusions, andfinalorder with respect to
each of the issues presented by Sierra Club:
Issue 1
Issue 1 is whether the Executive Secretary failed to address carbon dioxide and other
greenhouse gases relating to the SPC Plant. The Board granted the Motions for Judgment on the
Pleadings by SPC, PacifiCorp, and the Executive Secretary on this Issue 1 by a vote of seven in
favor (Nielsen, Peterson, Burwell, Samuelson, Smith, Bunker, and Sorenson) and none opposed
based on the followingfindingsand conclusions that are restated as part of this final order.
While the United States Supreme Court has recently determined that carbon dioxide and
other greenhouse gases come within the definition of "air pollutant" subject to regulation under
the federal Clean Air Act (Massachusetts v EPA, 127 S.Ct. 1438 (April 2,2007)), neither the
EPA (as recognized in the U.S. Supreme Court opinion) nor the Utah Air Quality Board have, to
date, adopted rules requiring limitations or consideration of carbon dioxide or other greenhouse
gases as part of a new source review or a BACT determination. The definition of "air pollution"
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as defined in U.C.A. § 19-2-102(3) over which the Board has authority to control and regulate
(U.C.A. § 19-2-104) is "the presence in the ambient air of one or more air contaminants in the
quantities and duration and under conditions and circumstances as is or tends to be injurious to
human health or welfare... as determined by the rules adopted by the board." Inasmuch as the
Board has never adopted rules governing carbon dioxide or other greenhouse gases, it has not, as
a matter of law, required limitations or consideration of carbon dioxide or other greenhouse
gases as part of the approval order or permit process.
The Board rejected Sierra Club's argument that the definition of BACT requires
consideration of all pollutants that could be regulated, to include carbon dioxide and other
greenhouse gases. The Board interprets the language of its rule to mean that the phrase
"pollutant subject to regulation under the Clean Air Act and/or the Utah Air Conservation Act" *
in the definition of BACT (UAC R307-101-2) references pollutants for which the Board has
established rules, not pollutants that could potentially be subject to rules. Since the Board has
not promulgated rules governing carbon dioxide or other greenhouse gases, the Executive
Secretary had no rules to enforce, and, with respect to the issue of not requiring limitations and
consideration of carbon dioxide and other greenhouse gases, the Executive Secretary correctly,
as a matter of law, issued the Approval Order to SPC without addressing carbon dioxide or other
greenhouse gas emissions.
Issue 2
Issue 2 is whether the Executive Secretary failed to consider adequately Integrated
Gasification Combined Cycle ("IGCC") in its Best Available Control Technology ("BACT")
determination for the SPC facility.
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On November 12,2007, the Board upheld the actions of the Executive Secretary on Issue
2 by a vote of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker, and Elstein) and one
opposed (Burwell) based on the following findings and conclusions.
Findings of Fact
1. A party intending to construct a "major" new source in a NAAQS attainment area
must first obtain an approval order. UAC R307-401-1 (references to the Board's rules in the
findings and conclusions of this order are the rules in effect at the time of the issuance of the
Approval Order to SPC).
2. The applicant for an approval order must demonstrate that the new source will employ
BACT for each criteria pollutant emitted. UAC R307-401-6.
3. UAC R307-101-2(4) defines BACT as follows:
[A]n emission limitation and/or other controls to include design, equipment, work
practice, operation standard or combination thereof, based on the maximum degree or
reduction of each pollutant subject to regulation under the Clean Air Act and/or the Utah
Air Conservation Act emitted from or which results from any emitting installation, which
the Air Quality Board, on a case-by-case basis taking into account energy, environmental,
and economic impacts and other costs, determines is achievable for such installation
through application of production processes and available methods, systems, and
techniques, including fuel cleaning or treatment or innovative fuel combustion techniques
for control of each such pollutant
4. SPCfiledan application, a Notice of Intent (4<NOF), asking the Executive Secretary
for an approval order to allow SPC to build a power plant utilizing a Circulating Fluidized Bed
("CFB") boiler in conjunction with a limestone injection and a dry lime scrubber for sulfur
dioxide control, along with selective non-catalytic reduction ("SNCR") with ammonia injection
as a post-combustion control device for NOx control. SPC 0052-0738.
5. After an applicant has proposed the type of installation or power generation
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technology, then through the BACT analysis the applicant must identify available emission
control technology options for the particular installation proposed. Campbell Pre-Filed
Testimony, August 31,2007 at 5. Campbell Hearing Testimony, November 12,2007 at 265273,290.
6. In doing a BACT review, a "top-down" method, though not required, may be used for
determining BACT as follows: (1) identify control technology options ("Step 1"), (2) eliminate
technically infeasible control technologies, (3) rank remaining technologies, (4) evaluate the
most effective controls, and (5) select the most effective remaining option. EPA's Draft New
Source Review Workshop Manual ("Draft NSR Manual''), at B.5.
7. In review of the SPC application for an approval order, the Executive Secretary
determined that IGCC had not been proposed by SPC and that IGCC was a different power
generation technology and not a "control technology" to be considered under Step 1, and
therefore, did not include IGCC in assessing what was BACT for the proposed facility.
September 27,2004 Memorandum to Sevier Power Plant File, at 30, SPC 2523. Jenks Pre-Filed
Testimony, October 22,2007, at 9-10. Jenks Hearing Testimony, November 12,2007, at 37.
8. Sierra Club argued that IGCC is a production process and existing available
technology that should have been considered in any BACT determination for the SPC plant, and
presented information on plants in the United States and Europe. Thompson Pre-Filed
Testimony, August 31,2007, at 5-41. Thompson Pre-Filed Testimony, November 6,2007, at 29. Thompson Hearing Testimony, November 12,2007, at 99-142.
9. In a CFB plant, coal is a fuel, whereas in an IGCC plant the coal is a feedstock for a
chemical process, where it is thermally converted into a gas. For an IGCC facility, this syngas
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which is the fuel is then combusted in a separate gas turbine power plant, not a boiler. Jenkins
Pre-Filed Testimony, August 31,2007 at 3-5,7,9-10. Jenkins Hearing Testimony, November
12,2007 at 182-184,208-209.
10. IGCC is a power generation technology, not an emission control technology. Jenkins
Pre-Filed Testimony, August 31,2007 at 4,7, 8,42. Campbell Hearing Testimony, November
12,2007. at 281,288. Jenkins Hearing Testimony, November 12,2007, at 187-190,200,208.
11. IGCC is not a technology that can be added onto or designed into the proposed CFB
installation "for the control of . . . pollutant[s]." Jenkins Pre-Filed Testimony, August 31,2007,
at 7. Jenkins Hearing Testimony, November 12,2007, at 188-190.
12. The BACT requirement is not to be used "as a means to redefine the design of the
source when considering available emission control options." Draft NSR Manual at B.13. In re
Pennsauken County, New Jersey Resource Recovery Facility, PSD Appeal No. 88-8,1988 WL
249035 (EPA November 10,1988). EPA's 8/30/07 Response to Comment #2a, Deseret Power's
Permit No. PSD-OU-0002-04.00, attached to Jeriks Pre-Filed Testimony, October 22,2007.
13. Because of the fundamental differences between CFB and IGCC, requiring the
inclusion of IGCC would effectively require SPC to redefine the design of its proposed CFB
installation. Jenkins Pre-Filed Testimony, August 31,2007, at 9-10,42. Jenkins Hearing
Testimony, November 12,2007, at 189 -190. Campbell Pre-Filed Testimony, August 31,2007,
at 4, 8,10-11.
14. Of the numerous states that have considered the issue of whether to include IGCC in
a BACT analysis for a proposed CFB boiler, only three (Illinois, New Mexico, and Montana) did
so, and Montana has since determined that IGCC not be included because it would redefine the
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source. None of those states went on to conclude that IGCC was BACT. Campbell Pre-Filed
Testimony, August 31,2007, at 10-11. SPC's Summary of State Determinations re Inclusion of
IGCC in BACT, attached to SPC's Pre-Hearing Brief.
15. Even if IGCC should otherwise be considered in a BACT analysis, only "available"
control options are required to be included in Step 1. UAC R307-101-2(4); Draft NSR Manual
B.5,B.ll.
16. With respect to the SPC installation, IGCC is not an "available" technology, but is
still in the developmental stage. Jenkins Pre-Filed Testimony, August 31,2007, at 4,16,20-21,
24,28, 30-31,40-42. Jenkins Hearing Testimony, November 12,2007, at 200-204,209-210,
240-241,307-308.
Conclusions of Law
1. Under the BACT definition in UAC R307-101-2(4), IGCC does not need to be
included in a BACT analysis, in that it is an installation that is a different power production
technology and to do so would require redefining the source. Findings of Fact 9-13.
2. Because the law does not require the inclusion of IGCC in the BACT analysis, the
Executive Secretary did not err by not requiring the inclusion of IGCC.
3. In exercising any discretion the Executive Secretary had to require or not require the
inclusion of IGCC in Step 1 of the BACT analysis, the Executive Secretary's decision to not
require the inclusion of IGCC was reasonable.
4. Even if the Executive Secretary was otherwise required to include IGCC in the BACT
analysis, the Executive Secretary did not err by not requiring consideration of IGCC in the
BACT analysis because only "available" control options are required to be included in Step 1,
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and, with respect to the SPC application, IGCC could not be considered an "available"
technology. Findings of Fact 16.
Issue 3
Issue 3 is whether the Executive Secretary failed to provide adequate justification for not
requiring Sevier Power Company to meet the most stringent oxides of nitrogen (4<NOx") BACT
limits proposed or required for other CFB Boilers.
On November 7,2007, the Board upheld the actions of the Executive Secretary on Issue
3 by a vote of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker, and Elstein) and one
opposed (Burwell) based on the followingfindingsand conclusions.
Findings of Fact
1. SPCs NOI to build a power plant utilized a CFB boiler with selective non-catalytic
reduction ("SNCR") with ammonia injection as a post-combustion control device for NOx
control. SPC 0054-0738.
2. SPC is required to employ the "best available control technology" ('BACT") for NOx.
UACR307-401-6(1).
3. SPC submitted a BACT analysis for NOx with its NOI. SPC 0139-0145.
4. SPCs BACT analysis concluded that the proposed emission limit for NOx (0.10
lb/MMBtu based on a 24-hour basis) was equivalent to or lower than other facilities using CFB
boilers with SNCR. SPC 0139-0145. Conger Pre-Filed Testimony, June 27,2007, at 4-13.
Conger Hearing Testimony, October 1,2007, at 114-122.
5. The Executive Secretary conducted a BACT analysis and independently evaluated
control technologies with potential application to SPCs proposed CFB boiler. SPC 1031-1035.
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Jenks Pre-Filed Testimony, September 10,2007, at 8-9. Jenks Hearing Testimony, October 1,
2007, at 161-180.
6. The Executive Secretary identified two technologies that were potentially applicable
to the SPC project: SNCR which had been employed by SPC and Selective Catalytic Reduction
("SCR"). SPC 1031. Jenks Pre-Filed Testimony, September 10,2007, at 8.
7. Sierra Club argued that SCR should have been more fully considered in the BACT
determination for the SPC facility in that: SCR's use had been demonstrated in CFB facilities
overseas, SCR has better NOx control efficiencies, the Utah Division of Air Quality (C<DAQ")
did not discuss SCR with vendors, and DAQ did not describe why SCR technology transfer to
CFBs was infeasible. Sahu Pre-Filed Testimony, June 27,2007, at 5-22. Sahu Hearing
Testimony, October 3,2007, at 621-655,682-690.
8. The use of SCR on coal-fired atmospheric CFB boilers is not demonstrated as
technically feasible because of issues involving the high particulate matter of the exhaust stream,
the low exhaust gas temperature, as well as the chemical composition of the exhaust stream.
SPC 1032. Jenks Pre-Filed Testimony, September 10,2007, at 8-9. Jenks Hearing Testimony,
October 1, 2007, at 161-180,211. Campbell Pre-Filed Testimony, August 20,2007, at 11-16.
Campbell Hearing Testimony, October 3,2007, at 667, 676-677. Conger Pre-Filed Testimony,
June 27,2007, at 11-13. Conger Hearing Testimony, October 1,2007, at 120. Hennenfent PreFiled Testimony, June 27,2007, at 4-7. Hennenfent Hearing Testimony, October 1,2007, at
309-314.
9. The Executive Secretary *Svas unable to find a single instance of an atmospheric coalfired atmospheric CFB boiler using SCR for control of NOx." Jenks Pre-Filed Testimony,
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September 10,2007, at 8. Campbell Pre-Filed Testimony, August 20,2007, at 12-16.
10. The CFB boilers located overseas that use SCR are not comparable as argued by
Sierra Club because they are small industrial boilers which do not burn coal. Jenks Hearing
Testimony, October 1,2007, at 177-180. Hennenfent Hearing Testimony, October 1,2007, at
312-314.
11. The Executive Secretary approved SPC's selection of SNCR as BACT for the SPC
project because SNCR has been demonstrated to offer the maximum degree of reduction in
reducing NOx emissions from CFB boilers. SPC 1032-1033.
12. SNCR technology has been demonstrated for use on atmospheric coal-fired CFB
boilers and is BACT for the SPC project. SPC 0139-0145,1031-1035. Jenks Pre-Filed
Testimony, September 10,2007, at 8-9. Jenks Hearing Testimony, October 1,2007, at 161-180.
Campbell Pre-Filed Testimony, August 20,2007, at 17-20. Campbell Hearing Testimony,
October 3,2007, at 664-665,692-693. Conger Pre-Filed Testimony, June 27, 2007, at 4-13.
Conger Hearing Testimony, October 1,2007, at 114-122,149-150. Hennenfent Pre-Filed
Testimony, June 27,2007, at 4-7.
13. Sierra Club argued that even using SNCR, the Executive Secretary had not
appropriately established NOx emission limitations for the SPC facility, more stringent numbers
should have been applied based on actual emissions data from other facilities and alternative
averaging periods. Sahu Pre-Filed Testimony, June 27,2007. Sahu Hearing Testimony, October
3,2007, at 621-655,682-690.
14. The Executive Secretary reviewed EPA's BACT/RACT/LAER Clearinghouse, along
with web searches and a review of other sources using CFB boilers with SNCR to approve the
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emission rate for NOx of 0.10 lb/MMBtu based on a 24-hour basis as BACT for SPC's project
SPC 1033-1035. Jenks Pre-Filed Testimony, September 10,2007, at 8-9. Jenks Hearmg
Testimony, October 1,2007, at 161-180,218-220.
15. Permits with different time frames are statistically comparable to SPC's proposed
emission limit of 0.10 lb/MMBtu on a 24-hour basis. Jenks Pre-Filed Testimony, September 10,
2007, at 8. Jenks Hearing Testimony, October 1,2007, at 191-195. Campbell Hearing
Testimony, October 3,2007, at 655-658.
16. The Executive Secretary did not find "any atmospheric CFB boiler with a lower
emission limit expressed with the same averaging period." Jenks Pre-Filed Testimony,
September 10,2007, at 9.
17. Other facilities, including those listed in the National Parks Service comments, are
distinguished from the SPC emission limits based on the type of technology, fuel used, size of
facility, different permit emission time periods and, actual emissions versus permit emission
limits. Jenks Hearing Testimony, October 1,2007, at 161-180. Campbell Hearing Testimony,
October 3,2007, at 655-675.
18. The emissions limit for NOx for the SPC project, 0.10 lb/MMBtu based on a 24-hour
basis, is the lowest permit limit for NOx for an atmospheric CFB boiler using SNCR and is
BACT for the SPC project. SPC 0139-0145,1031-1035; Jenks Pre-Filed Testimony, September
10,2007, at 8-9. Jenks Hearing Testimony, October 1,2007, at 161-180. Campbell Pre-Filed
Testimony, August 20,2007, at 17-20. Campbell Hearing Testimony, October 3,2007, at 660666,691-694. Conger Pre-Filed Testimony, June 27,2007, at 4-13. Conger Hearing Testimony,
October 1,2007, at 114-122. Hennenfent Pre-Filed Testimony, June 27,2007, at 4-7.
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Hennenfent Hearing Testimony, October 1,2007, at 323.
Conclusions of Law
1. The Executive Secretary correctly determined that SNCR technology is BACT for the
SPC project. Findings of Fact 4-12.
2. The Executive Secretary did not err and complied with state rules in establishing the
emission limit for NOx (0.10 lb/MMBtu based on a 24-hour basis) as BACT in that it is
equivalent to or lower than other facilities using CFB boilers with SNCR. Findings of Fact 1418.
3. Sierra Club did not meet its burden of proving SCR was feasible and available to be
considered as BACT, nor that a more stringent emission limitation was BACT.
Issue 4
Issue 4 is whether the Executive Secretary failed to consider sufficiently activated carbon
injection for control of mercury emissions from the SPC facility in its MACT determination.
On November 7,2007, the Board upheld the actions of the Executive Secretary on Issue
4 by a vote of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker,and Elstein) and one
opposed (Burwell) based on the following findings and conclusions.
Findings of Fact
1. The SPC facility will emit mercury, a Hazardous Air Pollutant ("HAP"), as defined by
112(b) of the Clean Air Act UACR307-101-2.
2. SPC was required to obtain an approved Maximum Achievable Control Technology
("MACT") determination from the Executive Secretary regarding its mercury emissions pursuant
to 40 C.F.R. § 63.43 which was incorporated into Utah's regulations at UAC R307-214-2(2).

13
SPC

4705

3. 40 C.F.R. § 63.43 (d) (1) and (2) state as follows:
The MACT emission limitation or MACT requirements recommended by the
applicant and approved by the permitting authority shall not be less stringent than
the emission control which is achieved in practice by the best controlled similar
source, as determined by the permitting authority.
Based upon available information, as defined in this subpart, the MACT emission
limitation and control technology (including any requirements under paragraph
(d)(3) of this section) recommended by the applicant and approved by the
permitting authority shall achieve the maximum degree of reduction in emissions
of HAP which can be achieved by utilizing those control technologies that can be
identified from the available information, taking into consideration the costs of
achieving such emission reduction and any non-air quality health and
environmental impacts and energy requirements associated with the emission
reduction.
4. SPC conducted a case by case MACT determination which was submitted to
the Executive Secretary on December 5,2003. SPC 0007-0011.
5. The SPC MACT determination included review and comparison of existing sources of
mercury emissions from CFB boilers with fabric filters, and evaluation of other control options.
Conger Pre-Filed Testimony, June 27,2007, at 17-18.
6. CFB boilers typically have high flue gas concentrations of high-carbon-content fly ash
and therefore high levels of mercury capture can be accomplished in particulate emission control
devices such as a baghouse (fabric filters). Conger Pre-Filed Testimony, June 27,2007, at 1619. Conger Hearing Testimony, October 3,2007, at 534. Hennenfent Pre-Filed Testimony, June
27,2007, at 9-10. Hennenfent Hearing Testimony, October 3,2007, at 548-550,556.
7. Sierra Club argued that activated carbon injection should have been more fully
considered and applied for control of mercury and that actual mercury emissions at other coalfired power plants are lower than SPC's emission limits. Sahu Pre-Filed Testimony, June 27,
2007, at 23-32. Sahu Pre-Filed Rebuttal Testimony, September 19,2007, at 1-4. Sahu

14
SPC

4706

Testimony, October 3,2007, at 577-585.
8. Activated carbon injection had not been demonstrated to achieve better results than
that proposed by SPC and it had not been demonstrated as available technology for the type of
facility proposed by SPC. Conger Pre-Filed Testimony, June 27,2007, at 18-19. Conger
Hearing Testimony, October 3,2007, at 534. Hennenfent Pre-Filed Testimony, June 27,2007, at
9-10. Hennenfent Hearing Testimony, October 3,2007, at 548-550,556. Jenks Pre-Filed
Testimony, September 10,2007, at 10-11. Jenks Hearing Testimony, October 3,2007, at 564566,568,571. Campbell Hearing Testimony, October 3,2007, at 599-605.
9. The use by SPC of a sorbent injection system with a dry-lime scrubber for control of
NOx and other acid gases that will inject low-moisture slurry of lime into the exhaust prior to the
baghouse would result in the lime particles absorbing sulfur compounds and acid gases as well as
mercury emissions that are collected in the bag house, similar to an activated carbon injection
system. Jenks Pre-Filed Testimony, September 10,2007, at 10-11.
10. The MACT emission limit for mercury for SPC is 4 x 10'7 lb/MMBtu or four tenths
of a pound per trillion Btu heat input. SPC 0861-0864,2481-2493. Jenks Pre-Filed Testimony,
September 10,2007, at 10-12. Campbell Pre-Filed Testimony, August 20,2007, at 27,37-38.
11. The SPC mercury limitation is the lowest mercury emission limit of any coal-fired
electricity utility boiler. Jenks Pre-Filed Testimony, September 10,2007, at 10. Jenks Hearing
Testimony, October 3,2007, at 567. Campbell Pre-Filed Testimony, August 20,2007, at 29.
Campbell Hearing Testimony, October 3,2007, at 607. Hennenfent Hearing Testimony, October
3,2007, at 563.
12. EPA has rescinded the MACT standard formercury and is regulating mercury
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emissions from power plants under the New Source Performance Standards ("NSPS")- Conger
Pre-Filed Testimony, June 27,2007, at 14-15. 70 FR 15994 (March 29,2005).
13. EPA's current NSPS requirements for coal-fired electric generating units for mercury
include the use of fabric filters or electrostatic precipitators, wet or dryfluegas desulfurization,
SCR or SNCR on bituminous units. 70 FR 28606 (May 18,2005). Conger Pre-Filed Testimony,
June 27, 2007 at 20.
14. SPC's permit application proposes to use bituminous coal, fabric filters, SNCR for
NOx reduction and a dry lime scrubber which meet the technical basis that EPA used to
determine Best Demonstrated Technology under NSPS. Conger Pre-Filed Testimony, June 27,
2007, at 20.
15. EPA's NSPS standard for bituminous coal is 20 x 10"6 lb/MWh. Conger Pre-Filed
Testimony, June 27,2007, at 15.
16. SPC's emissions limit for mercury in its AO is below the NSPS mercury control
limit. Conger Pre-Filed Testimony, June 27,2007, at 20.
Conclusions of Law
1. The Executive Secretary properly determined that SPC's emissions limit for mercury
complied with the MACT requirements in 40 CFR § 63.43(d) and was and is the lowest in the
United States. Findings of Fact 6, 9, and 11.
2. The Executive Secretary did not err in rejecting activated carbon injection for the
reasons set forth in the Findings of Fact 8 and 9 above.
3. The Executive Secretary correctly determined that the MACT emission limit for
mercury for SPC is 4 x 10"7 lb/MMBtu.
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4. Sierra Club failed to meet its burden of proof that activated carbon injection was
commercially available and could be applied to the SPC facility.
Issue 7
Issue 7 is whether the Executive Secretary failed to require sufficient analysis of the
impacts of the SPC facility on visibility, soils, and vegetation.
Mr. Horrocks recused himselffromdiscussion and voting on this issue. On November 7,
2007, the Board upheld the actions of the Executive Secretary on Issue 7 by a vote offivein
favor (Peterson, Samuelson, Smith, Bunker, and Elstem) and one opposed (Burwell) based on
the followingfindingsand conclusions.
Findings of Fact
1. UAC R307-405-6(2)(a)(i)(D) states that an NOI must contain:
An analysis of the air quality related impact of the source or modification
including an analysis of the impairment to visibility, soils, and vegetation
and the projected air quality impactfromgeneral commercial, residential,
industrial, and other growth associated with the source or modification.
The owner or operator need not provide an analysis of the impact on
vegetation having no significant commercial or recreational value.
2. SPC submitted in its NOI an analysis of the impacts to visibility, soils and vegetation.
SPC 0269-0272, 0637-0682, and 0284-0287.
3. Sierra Club argued that the analysis was inadequate because of lack of visibility
information for Sevier Valley, lack of analysis of pollutants other than S02 and inadequate
growth projections and information. Sahu Pre-Filed Testimony, June 27,2007, at 33-38. Sahu
Hearing Testimony, October 3,2007, at 496-502.
4. SPC conducted and submitted, and the Executive Secretary reviewed and approved, an
analysis regarding visibility by submitting a plume blight or visual impact analysis to determine
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whether or not a plume emanatingfromthe proposed SPC project would be visible inside the
nearby national parks (Class I areas) that require special protection. The results of SPC's plume
blight analysis showed that at five areas in Utah (Arches, Biyce, Canyonlands, Capitol Reef, and
Zion National Parks) and one Class I area in Colorado (Weminuche Wilderness Area), the plume
would not be visible to an observer in these Class I areas. Capital Reef is the closest
(approximately 50 Kilometers) to Sevier Valley. Conger Pre-Filed Testimony, June 27,2007, at
22-25. Conger Hearing Testimony, October 3,2007, at 427-429. Orth Pre-Filed Testimony,
September 12,2007, at 13. Campbell Hearing Testimony, October 3,2007, at 516,520, 528530.
5. The visibility impacts in the Sevier Valley (a Class II area) were not modeled since?
there is no regulatory (federal or state) requirement for analyses of visibility impact in Class II
areas. The Executive Secretary determined that "(n)ear-field modeling for visibility is also
problematic because the models are complex and the results are too unreliable for using in preconstruction permitting. There are also limitations to their applicable use in transport areas as
small as the Sevier Valley." Orth Pre-Filed Testimony, September 12,2007, at 11-12. Orth
Hearing Testimony, October 3,2007, at 443,452-453. Conger Pre-Filed Testimony, June 27,
2007, at 22-25. Conger Hearing Testimony, October 3,2007, at 427-429,443. Campbell PreFiled Testimony, August 20,2007, at 24-26.
6. SPC's plume blight or visual impact analysis for Class I areas served as a proxy for
Class II areas because there were Class I areas that were close enough to be covered by a plume
blight analysis rather than a regional haze analysis. Campbell Hearing Testimony, October 3,
2007, at 528-530.
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7. SPC's AO contains two provisions for opacity monitoring, one relating to the overall
facility and another specific monitoring requirement for opacity at SPC's stack which govern and
are related to visibility close to SPC's facility. SPC 2490.
8. In preparing the soils and vegetation section of a PSD permit, SPC consulted
EPA's Draft NSR Manual and the Natural Resource Conservation Service ('<NRCS") in
order to review the soil types in the area. Draft NSR Manual at D.4-5. Richins Pre-Filed
Testimony, June 27,2007, at 4-7.
9. SPC concluded that none of the soil types in the area are likely to show adverse
impacts as a result of the low levels of near field emissions from the SPC power plant. The
emissions from the SPC facility are mildly acidic and should be neutralized by the soils in the
area near SPC's facility which are mildly to strongly alkaline. Richins Pre-Filed Testimony,
June 27,2007, at 6-7.
10. SPC also relied on the fact that "for most types of soils and vegetation, ambient
concentrations of criteria pollutants below the secondary [NAAQS] will not result in harmfiil
effects. " Draft NSR Manual at D.4-5. Because SPC's modeled emissions are below the
secondary NAAQS and the agricultural areas of the Sevier Valley are almost completely
excluded from the predicted impact areas of the plume, harm to vegetation is not expected.
Richins Pre-Filed Testimony, June 27,2007, at 13-15. Orth Pre-Filed Testimony, September 12,
2007, at 10. Richins Hearing Testimony, October 3,2007, at 455-464. Jenks Hearing
Testimony, October 3,2007, at 481.
11. SPC 's review of the vegetation surrounding the SPC power plant,afler consultation
with NRCS, Bureau of Land Management and the United States Forest Service did not identify
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species that required regulatory protection. Richins Pre-Filed Testimony, June 27,2007, at 8-9.
12. SPC determined that while some primary crops grown in the Sevier Valley, alfalfa,
wheat and barley are considered to be SO2 sensitive, the maximum modeled SO2 concentrations
are below the threshold level at which harm to these crops is known to occur. Richins Pre-Filed
Testimony, June 27, 2007, at 12-13. Jenks Pre-Filed Testimony, September 10,2007, at 12-13.
13. SPC's emissions and modeling information was reviewed by DAQ's toxicologist
who determined that additional analysis was not required. Jenks Pre-Filed Testimony,
September 10,2007, at 12-13. Jenks Hearing Testimony, October 3,2007, at 481.
14. The Executive Secretary reviewed SPC's modeling analysis and determined that no
observable changes in native vegetation or crop plants were expected to occur. Orth Pre-Filed
Testimony, September 12,2007, at 10-11.
15. The SPC growth analysis determined that the additional impacts caused by the
project would be minimal. SPC 0288, 0742-0747,1402-1409. Jenks Pre-Filed Testimony,
September 10,2007, at 12-13. Campbell Pre-Filed Testimony, August 20, 2007, at 20-22.
Conclusions of Law
1. UAC R307-405-6(2)(a)(i)(D) setting forth the requirements relating to visibility, soils,
vegetation and impacts from growth for projects such as the SPC facility does not specify the
extent or content of the analysis regarding the impairment to visibility, soils, vegetation and
growth for the area.
2. The Executive Secretary's determination that the analysis submitted by SPC on
visibility, soils, vegetation and impacts from growth was adequate and met the requirements of
UAC R307-405-6(2)(a)(i)(D) was correct and reasonable.
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3. The Executive Secretary did not err in determining that the requirements of UAC
R307-405-6(2)(a)(i)(D) had been met on visibility based on the Findings of Fact 4-7 as stated
above.
4. While the SPC analysis focused on some specific pollutants for impact on soils and
vegetation, all emissions were considered (Findings of Fact 8-14), and the Sierra Club did not
meet its burden of proof that analysis of other impacts was not done or necessary.
5. The Executive Secretary did not err in determining that the requirements of UAC
R307-405-6(2)(a)(i)(D) had been met for growth analysis based on Finding of Fact 15 above.
Issue 8
Issue 8 is whether the Executive Secretary illegally exempted the proposed facility from a
cumulative Class I increment analysis.
On November 7,2007, the Board upheld the actions of the Executive Secretary on Issue
8 by a vote of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker, and Elstein) and one
opposed (Burwell) based on the following findings and conclusions.
Findings of Fact
1. Utah Admin. Code R307-405-6(2) states:
Every new source or major modification must be reviewed by the Executive Secretary to
determine the air quality impact of the source to include a determination whether the
source will cause or contribute to a violation of the maximum allowable increases of the
NAAQS in any area. The determination of air quality impact will be made as of the
source's projected start-up date. Such determination shall take into account all allowable
emissions of approved sources and growth in the affected area, or not, and, to the extent
practicable, the cumulative effect on air quality of all sources and growth in the affected
area.
2. PSD increments are the maximum allowable increases of particular pollutants. PSD
Class I increments are incremental amounts of pollution above a baseline level that cannot be

21
SPC

4713

exceeded when new sources are constructed in a protected Class I areas. UAC R307-405-5 and
UACR307-405-17.
3. SPC performed an increment analysis to include a Class I increment analysis for
Capitol Reef, Canyonlands, Zion, Arches, and Bryce National Parks. Wilkerson Pre-Filed
Testimony, June 27,2007, at 27. Prey Pre-Filed Testimony, September 10,2007, at 4.
4. The SPC cumulative analysis showed that the increments both annual and short term
to include Class I increments were not exceeded at any National Park. Wilkerson Pre-Filed
Testimony, June 27,2007, at 27-28,31,34. Wilkerson Hearing Testimony, October 1,2007, at
232, 346.
5. SILs is the acronym for Significant Impact Levels, which are concentration levels
that consist of 4 percent of the Class I increment. Wilkerson Testimony, October 1,2007, at
230-231. Wilkerson Pre-Filed Testimony, June 27,2007, at 26. Heying Pre-Filed Testimony,
September 10,2007, at 13-14.
6. Applying SELs as a screening method, if a source models below the SILs, then
the analysis is deemed complete. However, if a source models in above the Class I SILs, then a
cumulative Class I increment analysis is required. Wilkerson Pre-Filed Testimony, June 27,
2007, at 26,28. Prey Pre-Filed Testimony, September 10,2007, at 5.
7. During the initial SPC permitting process, upon DAQ's suggestion, SPC's
modeler contacted the National Park Service (<rNPS") for guidance on performing a cumulative
Class I analysis. Wilkerson Pre-Filed Testimony, June 27,2007, at 26.
8. The NPS had adopted the use of Class I SILs and recommended SILs to both SPC
and the DAQ as the method to follow for the far-field modeling effort. Wilkerson Pre-Filed
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Testimony, June 27, 2007, at 26. Wilkerson Hearing Testimony, October 1,2007, at 230,231.
Heying Pre-Filed Testimony, September 10,2007, at 13.
9. The use of SILs as a screening tool is accepted in Utah and among other states and is
supported by the National Park Service and the EPA. Heying Pre-Filed Testimony, September
10,2007, at 13.
10. SPC performed modeling for the SPC facility, and the modeled maximum
concentrations came in below the PSD Class I increment and PSD Class I SILs. Wilkerson PreFiled Testimony, June 27,2007, at 27-28,35. Prey Pre-Filed Testimony, September 10,2007, at
4-5, 7, Wilkerson Hearing Testimony, October 3,2007, at 346.
11. In September 2003, SPC submitted its final permit application based upon the SILs
modeling. Wilkerson Hearing Testimony, October 1,2007, at 231.
12. In April 2004, the NPS reran the SPC's cumulative analysis using SPC's modeling
files, but also added Hunter Unit 1 and the proposed IPP Unit 3 to its analysis, and confirmed no
Class I increment violations. Wilkerson Hearing Testimony, October 1,2007 at 230-233,238.
Heying Hearing Testimony, October 3,2007, at 393-394.
13. Sierra Club argued that use of SILs was not appropriate without going through
rulemaking to authorize use of SILs.
Conclusions of Law
1. Use of SILs is an appropriate screening device for making the determination under
UAC R307-405-6(2) as to whether a source would cause or contribute to violations of maximum
allowable increases or whether a full cumulative Class I increment analysis is required to make
that demonstration.
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2. The Executive Secretary did not err in making a determination that the final
application from SPC could be based on the SILs analysis properly exercising discretion in
determining the information requirements to demonstrate that the provisions of UAC R307-4056(2) were met.
3. The Executive Secretary complied with UAC R307-405-6(2) based not only upon use
of the SILs, but also the cumulative analysis performed by both SPC and the National Park
Service which confirmed that emissionsfromthe proposed SPC source would not cause or
contribute to any violations of the maximum allowable increases,
4. Use of SILs is a technical tool for making the determination under UAC R307-4056(2) and does not require rulemaking.
Issue 9
Issue 9 is whether the Executive Secretary violated Utah rules because, as permitted, the
proposed facility will contribute to Class ISO2 increment violations at Capitol Reef National
Park.
On November 7,2007, the Board upheld the actions of the Executive Secretary on Issue
9 by a vote of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker, and Elstein) and one
opposed (Burwell) based on the following findings and conclusions.
Findings of Fact
1. Thefindingsof fact from Issue 8 are incorporated herein.
2. Though the Executive Secretary ultimately relied upon the SILs, for the cumulative
Class I increment analysis that was performed by SPC, increment consuming sources within the
domain (Utah and surrounding states) needed to be modeled. Wilkerson Pre-Filed Testimony,
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June 27,2007, at 30-31.
3. Hunter Unit 1 and IPP Unit 3 were not included in theLCumulative Class I increment
analysis done by SPC under UAC R307-405-6(2). Wilkerson Pre-Filed Testimony, June 27,
2007, at 33,35. Wilkerson Hearing Testimo^yrOctober 1,2007, at 232-33.
4. Sierra Club argued that Hunter Unit 1 and IPP Unit 3 were required to be included
based on documents and testimony on construction dates of Hunter Unit 1 and proposed
construction dates of IPP Unit 3. Sierra Club Pre-Hearing Brief, Exhibits 16 and 17. Milford
Pre-filed Testimony, June 27,2007, at 5-7,
5. The Executive Secretary did not require that Hunter Unit 1 be included because the
Executive Secretary deemed Hunter Unit 1 to have been permitted and commenced construction
before the time of the baseline date of January 6,1975 (based on documentation presented by
Executive Secretary), and EPA agrees with that determination. Heying Hearing Testimony,
October 1,2007, at 257-265,276-277.
6. IPP Unit 3 was not included because it was not an approved, permitted source at the
time the SPC Class I increment modeling review took place. Wilkerson Pre-Filed Testimony,
June 27,2007, at 33,35.
7. In a subsequent cumulative analysis performed by the National Park Service, both IPP
Unit 3 and Hunter Unit 1 were included and no Class I increment violations were shown.
Wilkerson Hearing Testimony, October 1,2007, at 232-33,238. Heying Hearing Testimony,
October 3,2007, at 393-394.
8. The Executive Secretary did not require the use of maximum actual 3 and 24-hour
emission rates, and thus SPC used average annual emissions in its Class I increment analysis.

25
SPC

4717

Heying Pre-Filed Testimony, September 10,2007, at 8. Heying Hearing Testimony, October 1
2007, at 254-57.
9. PSD regulations, specifically 40 C.F.R. § 51.166(b)(21) and § 51.21(b)(21), do not
directly address how one is to determine actual emissions when modeling short-time periods,
such as 3 and 24-hour averaging times for a cumulative Class I increment analysis, Wilkerson
Pre-Filed Testimony, June 27,2007, at 32.
10. Sierra Club argued that using annual average emissions rates underestimates
increment consumption because it does not account for sources which may emit at higher than
annual averages rates over the shorter time period. Milford Pre-Filed Testimony, June 27,2007,
at 3-12.
11. Sierra Club's expert acknowledged the question is unsettled. Milford Hearing
Testimony, October 1,2007, at 302. She testified that use of annual averages was too low, and
that all sources simultaneously emitting at their short term maximum may be too extreme which
level would be permissible to back awayfrom,but did not state what should be used. Milford
Hearing Testimony, October 1,2007, at 299, 303-305.
12. EPA is divided on what is an acceptable approach between the two. Heying Hearing
Testimony, October 1, 2007, at 253-57,266. Milford Hearing Testimony, October 1,2007, at
299-302.
13. EPA signed a Memorandum of Understanding with the State of North Dakota stating
that use of annual averages is an acceptable method for cumulative Class I increment analysis.
Heying Pre-Filed Testimony, September 10,2007, at 8. Heying Hearing Testimony, October 1,
2007, at 254-257.
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14. To model using existing sources at their maximum actual 3-hour average and 24hour average SO2 emission rates overestimates the impact of those facilities. Wilkerson Hearing
Testimony, October 1,2007, at 239-42.
15. Use of annual averages rather than maximum actual 3-hour average and 24-hour
average more accurately reflects actual air quality. Heying Pre-Filed Testimony, September 10,
2007, at 6-8. Heying Hearing Testimony, October 1,2007, at 257,266,268-269,272-273.
16. SPC submitted one year of meteorological data with its September 2003 permit
application required by the rules. Wilkerson Hearing Testimony, October 1,2007, at 242-243.
17. Sierra Club argued that one year of meteorological data was insufficient. Milford
Pre-Filed Testimony, June 27,2007, at 23. Milford Hearing Testimony, October 1,2007, at 294.
Conclusions of Law
1. The Executive Secretary did not err in determining that IPP Unit 3 and Hunter 1 need
not be included in any cumulative analysis to assess violation of Class I increments in that IPP
Unit 3 was not permitted and Hunter 1 was included in the baseline as supported by the Findings
of Fact 5 above.
2. Whether IPP Unit 3 and Hunter 1 were included by SPC in its cumulative analysis is
not significant because in the cumulative analysis performed by the National Park Service, both
IPP Unit 3 and Hunter Unit 1 were included and the results were also under the Class I
increment. See Finding of Fact 7 above.
3. The one year of meteorological data submitted by SPC complied with the regulation
in effect at the time of the permit application.
4. UAC R307-405-4(l) allows for discretion whether to use maximum actual short tenn
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average emission rates or annual average rates.
5. The Executive Secretary's use of long term averages for modeling purposes was
protective of the increment in that it more accurately represented actual air quality than using
every source's maximum emission rates and was in compliance with existing rules of the Board
based on the Findings of Fact, specifically 14 and 15 above.
6. The Executive Secretary complied with the rules of the Board in determining sources
to be included, required meteorological data, and use of annual average emissions of sources in
modeling for increment determinations.
7. The proposed SPC installation will not contribute to Class I increment violations at
Capitol Reef National Park based on the modeling analysis.
Issue 10
Issue 10 is whether the Approval Order for the SPC facility is now invalid because
construction did not commence within 18 months of the Approval Order, having therefore
automatically expired, and that the Executive Secretary's purported approval of the extension
was illegal.
On October 1,2007, the Board ruled on the first part of Issue 10 (whether the Approval
Order is invalid because construction did not commence within 18 months, having therefore
automatically expired), by a vote of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker,
and Elstein) and none opposed, determining the Approval Order had not automatically expired
based upon the following.
Findings of Fact
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1. The Executive Secretary signed the Sevier Power Company Approval Order ("AO")
on October 12,2004 and 18 monthsfromthat date is April 12,2006. SPC 2531.
2. On October 12,2004 and on April 12,2006, the applicable rule was UAC R307-40111 (now renumbered as UAC R307-401-18) which provides:
Approval orders issued by the executive secretary in accordance with the
provisions of R307-401 shall be reviewed eighteen months after the date of
issuance to determine the status of construction, installation, modification,
relocation or establishment. If a continuous program of construction, installation,
modification, relocation or establishment is not proceeding, the executive
secretary may revoke the approval order.
3. Condition 9 of the Sevier Power Company AO states:
[i]f construction and/or installation has not been completed within eighteen
months from the date of this AO, the Executive Secretary shall be notified in
writing on the status of the construction and/or installation. At that time, the
Executive Secretary shall require documentation of the continuous construction
and/or installation of the operation and may revoke the AO in accordance with
R307-401-11.
SPC 2535.
4. On November 17,2005, SPC requested in a letter to the Executive Secretary that the
running of the 18 month period for construction of the power plant be held "in abeyance"
pending resolution of the litigation. Jenks Pre-Filed Testimony, September 10,2007, at 13.
Sprott Pre-Filed Testimony, September 10,2007 at 11-12.
5. The Executive Secretary conducted a review of the status of the SPC Approval
Order prior to April 12,2006. Jenks Hearing Testimony, October 1,2007 at 84-86.
Jenks Pre-Filed Testimony, October 22,2007, at 10. Sprott Pre-Filed Testimony,
September 10,2007 at 11-12.
6. On June 6,2007, the Executive Secretary, at the request of the Board, sent a
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letter to SPC in response to the November 17,2005, letter explaining the Executive
Secretary's position on the request and that the Approval Order had not been revoked.
June 6,2007 Letter from Richard Sprott to Fred Finlinson. Jenks Pre-Filed Testimony,
September 10,2007, at 13. Jenks Pre-Filed Testimony, October 22,2007, at 1L
7. Sierra Club argued that a federal rule, 40 CFR 52.21 (r), stated that "[approval
to construct shall become invalid if construction is not commenced within 18 months of
receipt of such approval...", and therefore SPC's Approval Order is invalid.
8. 40 C.F.R. § 52.2 l(r) was not incorporated into and effective as part of UAC
R307-405-19(l) by the Air Quality Board, until June 2006.
Conclusions of Law
1. The operative provisions, UAC R307-401-11 and SPC AO Condition 9, grant
the Executive Secretary discretion to decide whether, based upon his review, to revoke an
approval order if construction has not commenced after 18 months. The Executive
Secretary reasonably exercised discretion in not revoking the Approval Order.
2. 40 CFR 52.21(r) was not applicable to the SPC permit on April 12,2006,
therefore, the Approval Order did not automatically expire.
3. The Executive Secretary properly interpreted and complied with the
requirements of UAC R307-401-11 and SPC complied with the conditions of the
Approval OrderOn November 12,2007, the Board upheld the actions of the Executive Secretary on the
remaining part of Issue 10 (the legality of the 18 month review of the Approval Order) by a vote
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of six in favor (Horrocks, Peterson, Samuelson, Smith, Bunker, and Elstein) and one opposed
(Burwell). The Boardsfindingsand conclusions on the legality of the 18 month review were
based on the following:

Findings of Fact
1. The findings of fact for thefirstpart of Issue 10 are incorporated herein.
2. Sierra Club argued that the Executive Secretary should have conducted a BACT
review and established a new construction date at the time of the 18-month review.
3. After receipt of the November 17, 2005 letterfromSPC, the matter was reviewed by
DAQ staff and there was consultation between staff and management (including the Executive
Secretary) with respect thereto. Jenks Hearing Testimony, October 1,2007, at 86-89. Jenks PreFiled Testimony, September 10,2007, at 13. Jenks Pre-Filed Testimony, October 22,2007, at
10. Sprott Pre-Filed Testimony, September 10,2007, at 11-12.
4. The Executive Secretary directed that his permitting engineer conduct an informal
review of air quality permits that had been issued subsequent to the Sevier Power Company
Approval Order, to compare the emissions limitations between those permits and the SPC AO.
Jenks Pre-Filed Testimony, October 22,2007, at 11. Jenks Hearing Testimony, October 1,2007,
at 88-92.
5. After the review, the Executive Secretary found nothing to indicate that the BACT
determinations for the SPC facility were outdated or otherwise inadequate and opted not to
revoke the SPC Approval Order. Jenks Pre-Filed Testimony, September 10,2007, at 13. Jenks
Hearing Testimony, October 1,2007, at 89-92. Sprott Pre-Filed Testimony, September 22,2007,
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at 11-12.
Conclusions of Law
1. The Executive Secretary complied with the requirements of UAC R307-401-11 by
conducting an 18 month review to determine the status of the SPC facility.
2. UAC R307-401-11 does not require a BACT review at the time of the 18-month
review nor does it require a modification of the permit.
3. The Executive Secretary's actions in regard to the 18 month review were in
compliance with the requirements of UAC R307-401-11.
FINAL ORDER
Based on the above, the Board finds that the Executive Secretary did comply with State
statutes and rules of this Board in issuing the Approval Order to SPC to construct and operate a
coal-fired electric generating facility near Sigurd in Sevier County, Utah. The Sierra Club
Request for Agency Action as amended is denied. The Approval Order issued by the Executive
Secretary to SPC is affirmed and upheld.
Dated this

1

day of January, 2008.

orrocks, Presiding Officer
Air Quality Board
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Notice of the Right to Apply for Reconsideration or Review
Within 20 days after the date this final order is signed in this matter by the Utah Air
Quality Board, any party shall have the right to apply for reconsideration with the Board,
pursuant to Utah Code Ann. § 63-46b-13. The request for reconsideration should state the
specific grounds upon which relief is requested and should be submitted in writing to the Board
at 168 North 1950 West, Salt Lake City, Utah, 84114. A copy of the request must be mailed to
each party by the person making the request. The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of this Order.
Notice of the Right to Petition for Judicial Review
Judicial review of this Order may be sought in the Utah Court of Appeals under Utah
Code Ann. § 63-46b-16 and the Utah Rules of Appellate Procedure by thefilingof a proper
petition within thirty days after the date of this Order.
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CERTIFICATE OF SERVICE
I hereby certify that on this T

day of January, 2008,1 caused a copy of the forgoing

Findings of Fact, Conclusions of Law, and Final Order to be mailed by United States Mail,
postage prepaid, to the following:
Joro Walker
David Becker
Western Resource Advocates
425 East 100 South Street
Salt Lake City, Utah 84111

Brian Burnett
Callister Nebeker & McCullough
10 West South Temple, Suite 900
Salt Lake City, Utah 84133

Cheryl Heying, Executive Secretary
Utah Division of Air Quality
150 North 1950 West
Salt Lake City, Utah 84114

Fred Finlinson
Finlinson & Finlinson PLLC
11955 Lehi-FairfieldRd
Saratoga Springs, Utah 84043

Chris Stephens
Assistant Attorney General
Utah Division of Air Quality
150 North 1950 West
Salt Lake City, Utah 84114

Martin K. Banks
Stoel Rives
201 South Main, Suite 1100
Salt Lake City, Utah 84111
Michael G. Jenkins
Assistant General Counsel
PacifiCorp
201 South Main, Suite 2200
Salt Lake City, Utah 84111

Paul McConkie
Assistant Attorney General
160E300S
Salt Lake City, Utah 84114

^ A^—

F W G Nelson
Counsel, Utah Air Quality Board
160 East 300 South 5th Floor
Salt Lake City, Utah 84114-0873
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